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PREFACE. 


Tue following pages comprise the Tagore Law Lectures 
delivered in the year 1884, at the Calcutta University. The 
subjects which they embrace are among the most important 
in Mahommedan Law, viz., Gifts, Trusts and Testamentary 
Dispositions ; subjects frequently occupying the attention of 
Courts of Justice in British India, and so interwoven with 
the domestic cconomy of the Mussulmans all over the 
world, as to necessitate a fuller consideration than has 
hitherto been bestowed in any treatise in the English lan- 
guage. I have endeavoured to make my chapters on these 
several subjccts as comprehensive ‘as the exigencies of the 
lecture-room enabled me todo. The limited space at my 
command has prevented my dealing with other branches 
of dispositions, but I hope shortly to supplement this vo- 
lume by a treatise on the law relating to Sale, Mortgage, 
Bailment, etc. 

The favour with which my Treatise on the Personal 
Law of the Mahommedans has been received, even in coun- 
tries outside of British India, leads me to hope that the 
work which I now place before the public, will supply a 
much-felt demand. In the preface to the Personal Law, 
I have pointed out the value of the several works existing 
in the English language on Mahommedan Law, I will 
thercfore not make any observations on the subject here. 
In dealing with the Hanafi Law in this volume, I have 
chiefly depended on the Radd-ul- Muhtar, the Fatawa-i- 





Kazi Khan, the Fatiwa-i-Alamgi§jgfind the Majma-ul- 
Anhar, besides other authorities noted, in the work. As 
regards the Shiah Law, I have principally drawn my 
information from the Jawdhir-ul-Kalam, the JAma-ush- 
Shattat, the Shardya and the Mafatih. In some cases, 
where I have quoted from the Sharaya and the Alam- 
giri, I have adopted, with slight variations, the phraseology 
of Mr. Neil Baillie. My chapters dealing with the Shafei 
Law are taken from the Minhdj-ut-Talibin, for a copy of 
which I am indebted to the courtesy of H. E. the Governor- 
General of Netherlands-India. In preparing my lectures 
I have had to choose from a mass of intricate principles 
with due regard to the requirements of the student as well 
as the practical lawyer. This fact and the circumstance 
that the work has been carried through the press in the 
midst of professional engagements, lead me to hope that its 
shortcomings will be viewed with indulgence. 

I desire in conclusion to express my acknowledgments 
to the kind friends, who have assisted me by suggestions, 
and the loan of valuable works, in the compilation of this 
volume. I am also indebted to Mr. C. D. Panioty, Barrister- 
at-Law, for the Index and the list of cases cited. 


N. B.—Attention is invited to the Errata, in which some of the 
important mistakes in printing haye been put together. The few cases, 
reference to which was omitted in the course of the lectures, are given 
in the Supplement. 


Bar Lrprary, 
Hien Court oF Caucourta. 
September, 1885. 
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of Kazi ul-Kuzzit or Cc *,“jyil Magistrate by the Caliph Lzoture I. 
Haran-ar-Rashid, being th3?:tst who held that high office. ~~ 

Abi Abdullah Mohammed ibn Hussain-ash-Shaibani 
was born at Wasit in Mesopotamia in A. H. 182 (A. 
C. 749) and died at Rai in A. H. 187 (A. C. 802). The 
Imam Mohammed, as he is most generally called, was a 
fellow pupil of Aba Yusuf under Abi Hanifah, and on 
the death of the latter pursued his studies under Abi 
Yusuf. He has left a number of works upon which 
commentaries have been written by some of the foremost 
jurists of the Hanafi school. 

The Jéma-al-Kabir, forming the first of the ZAhir-ur- 
Rawayat, contains a body of most important questions of 
jurisprudence, and has been commented upon, among 
others, by the celebrated “ the sun of the learned, ”? Shams- 
ul-Aimmah, Abi Bakr Mohammed as-Sarakhsi (of Sarakhs,!) 
who died in A. H. 490 (A. C. 1096) and Burhan ud-Din 
Mahmud Ben Ahmad, each of whom composed a work 
entitled Al-Mulhit (the ocean). 

The Jdéma-as-Saghir, the second of the works of the 
Imam Mohammed is perhaps even more celebrated than 
the Jama-al-Kabir. ‘“Inits composition” says Morley, 
‘“he seems to have been chiefly indebted to Abii Yusuf.”’ 
The commentaries on the Jama-as-Saghir are very nu- 
merous, the best known is by the Shams-ul-Aimmah, and 
another is of some note by Burhan-ud-Din-Ali, the author 
of the Hedayah. 

The Mabsit (fi-Furu-ul-Hanafiyah) is another work of 
great note by Mohammed. 


1 Sarakhs which now forms a debatable ground between Afghan, 
Persian and Russ, and which Vambery describes as utterly ruined, in 
former times under the prosperous rule of the Samanides and their immo- 
diate successors was the centre of a great civilisation. Compare D’Ohsson 
throughout; his chapter on Mahommedan jurisprudence is the most 
briléiant contribution to the history of knowledge. " 


3 


18 THE DEVELOPMENT OF THE MAHOMMEDAN LAW. 


Lecrore I. The Ziyddat (fi-Furu-ul Hanafiyah,) the fourth of “ the 

~ Conspicuous Reports” (the Zdahir-ur-Rawdyat) is said to 

have been composed under the inspection and with the 

approbation of Abi Yusuf. It isa work highly esteemed, 

and together with its supplement by the same author has 

been commented npon by a multitude of writers amongst 

whom are as-Sarakhsi and Kazi Khan Hassan ibn Mansur 
al-Uzjandi, who died in A. H. 592 (A. C. 1195). 

The fifth of the Zéhir-ur Rawdéyat is called the Siyar-al 
Kabir-wa-as Saghir and is supposed to have been the 
latest work of its author. 

The Nawéddir, the sixth and last of the known composi- 
tions of the Imam Mohammed, “though not so highly 
esteemed,”’ says Morley, ‘“‘as the others, is still greatly 
respected as an authority.”’ Particularly and so far as 
secular law is concerned the two disciples have eclipsed 
the fame of the great Imam, and their authority in 
temporal matters is undisputed. As Sir William Jones 
says, “‘ that although Abii Hanifa be the acknowledged 
head of the prevailing sect, and has given his name to 
it, yet so great is the veneration paid to Abii Yusuf and 
the lawyer Mohammed that, when they both dissent from 
their master, the Mussulman judge is at liberty to adopt 
either of the two decisions which seem to him the more 
consonant to reason and founded on the better authority.’”! 

Whatever may have been the view in former times 
regarding the respective authority of Abi Hanifa and 
his disciples, there is a general consensus of opinion 
among modern lawyers that his dicta should be followed 
only in religious matters. In the Hamddiah it is stated 
that “the Futwa4s, (law decisions or opinions,) are given 
primarily according to the doctrine of Abi Hanifah, 


1 Sir William Jones’s Works, yol. ITI, p. 510; 1, Harrington’s analyat, 
p. 228; Fatéwa Hamédiah, p. 176. 
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next according to Abi Yusuf, next according to Imam 
Mohammed, next according to Ziffer, and then according 
to Hassan ben Ziyfd. It is said thatif Abi Hanifah 
be of one opinion and his two disciples of another, the 
Mufti is at liberty to choose either, but the preceding 
rule must be observed when the Mufti is not a scienti- 
fic jurist (and therefore not competent to judge of the 
opposite opinions). This is copied from the Kunya. In 
judicial decrees, however, a preference is given to the doc- 
trine of Abii Yusuf (who was an eminent judge), for Imam 
Sarakhsi has declared it safe to rely upon Abi Yusuf in 
judicial matters, and that the learned have followed him 
in such cases, though if there be a difference between the 
two disciples whoever agrees with Abi Hanifah must 
be preferred. The joint opinion of the Disciples may 
also be adopted, though different from that of Abi Hani- 
fah, if the difference appear to proceed from a change of 
human affairs, (lit. a change of men and alteration of 
times ;) and modern lawyers are agreed that the doctrine 
of the two disciples may be adopted for adjudication in 
matters of civil justice.” 

Dealing with the duties of the Mufti (Jurisconsult 
and Judge), Kazi Khan speaks thus, “if it isa ques- 
tion on which our masters are disagreed, then it must 
be seen whether any of the disciples 1s in agreement 
with Abi Hanifa. In that case, the opinion of Abi 
Hanifa and of that disciple who agrees with him should 
be adopted, because the arguments are strong on their 
side. If both the disciples disagree from Abi Hanifa, 
then it must be considered whether their disagreement 
arises from change in the times, that is, whether the 
decision should be in accord with the requirements of 
the especial circumstances of the tjme and place and 
people; when that isso, the opinion of the two disciples 
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should be followed, for there is always a change in the 
conditions of mankind. In matters, however, of cultiva- 
tion, transactions and such like, the views of Abi Yusuf 
should be adopted.” 

In the case of Doe dem Jaun Bibee and another v. Ab- 
dullah Barber,' on a question relating to the law of Waqfa, 
the Supreme Court (Ryan, C.J., and Grant, J.,) held that 
it clearly appeared to them, according to the modern doc- 
trine of Mahommedan decisions and lawyers, that Abi 
Yusuf’s opinion on the point in question was to be 
considered the better law. 

After Abi Hanifa and his two disciples, the next in 
authority among the Hanafis of India are the Imam Ziffer 
ibn al-Hazil, Chief Judge at Basrah where he died in 
A. H. 158 (A. C. 774) ; and Hassan Ben Ziyad. These law- 
yers were contemporaries, friends and scholars of Aba 
Hanifah and their works are quoted as authorities for 
that Imam’s doctrines particularly in matters upon which 
the two disciples are silent.? 

Among the Hanafi jurists of the second and third rank, 
the following are the most noted :— 

Abia Bakr Ahmad ibn Omar al-Khass4f was the author of 
the most celebrated of several treatises known by the name 
of Addb-ul Kazi (the Duties of the Kazi or Judge). He died 
in A. H. 261 (A. C. 874). The most esteemed com- 
mentary on Khassaf’s Ad&b-ul-Kazi is that of Omar Ben 
Abdul Aziz Ben Mazeh commonly called Hussam Shahid 
who was killed in A. H. 586 (A.C. 1141.) Al-Khassff 
will be frequently referred to in the following pages. 

Abi Jafar Ahmad Ben Mohammed at-Tahadwi is one 
of the numerous commentators on the J&éma-as-Saghir 
of Imam Mohammed. He also compiled a synopsis of the 


1 “Faltop’s Reports, p. 345. 
¥ D’Ohsson, I, p. 18. 3s 
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Hanafi doctrines called the Mukhtasar-at-Tahdwi. Both 
works are quoted as authorities, but they are not easily 
available in India. At-Tahawi died in A. H. 821 (A. 
C. 933). 

Al Kudiri (Abi Hussain Ahmed Ben Mohammed) 
is another eminent jurist. His Mukhtasar! is a work 
of great weight and authority in India. “ Indeed it is 
in such general repute that Haji Khalifah when speaking 
of those several works which are emphatically designated 
by autonomasia, ‘ Al Kitab’ or ‘the Book,” says that if in 
matters connected with jurisprudence such expression be 
used, it signifies the Mukhtasar al Kuduri.’* It is a 
general treatise on law and contains upwards of twelve 
thousand cases. It is only natural that a work of such 
celebrity should have been commented upon by numerous 
writers : several of the commentaries upon it are quoted 
in the Fat4wa-al Alamgiri. Al-Kuduridiedin A. H. 428 
(A. C. 1036). 

There is a well-known commentary on the Mukhtasar- 
al-Kuduri, entitled al-Jouharat-un-Ndyireh, sometimes 
called al-Jouharat-ul-Munirah. Barthe says that this 
work, though of later date than the Hedayah, is perhaps 
more valuable in some respects. 

Shams-ul-Aimmah Abu Bakr Mohammed as-Sarakhasi, 
mentioned above as the author of commentaries upon the 
Jima-al-Kabir and the Jadma-as-Saghir of the Imam 
Mohammed and of other works, whilst in prison at Uzjand 
compiled a law-book of great merit entitled the Mabsit. 
He was also the author of the most generally quoted of 
the many works entitled al-Muhit, from the Mabsit, the 
LZiyadat and the Nawddir of the Imam Mohammed. 

Burhén-ud-Din Mohammed ibn Ahmed already men- 


1 Frequently referred to in thé Alamgiri. 
P 2 Morley’s Digest, I, Introd. p. cclxy. 
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tioned, also wrote a Muhit which though known in India 
is not so highly esteemed as the Muhit-as-Sarakhsi. The 
work of Burhan ud-Din Mohammed is commonly known 
as the Muhii-ul-Burhani and is taken principally from the 
Mabsit, the Jdimas, the Styar and the Ziyddat of the 
Imam Mohammed. The author also utilized the Nawddir 
of the same doctor in composing his work. 

The Shaikh Ala-ud-Din Mohammed as-Samarkandi 
composed a compendium of Al Kudiri’s Mukhtasar which 
he entitled the Tuhfat ul Fukaha. The work of Ala-ud 
Din was commented upon by his pupil Abi Bakr ibn 
Masaiid-al-Kashini who died in A. H. 587 (A. D. 1191). 
This comment is entitled Baddia-as-Sandia. Both the 
text and its comment are frequently referred to as 
authorities. 

The Hedaéyah is one of the most celebrated treatises 
on Hanafi law. It is a commentary on the Badaia-al- 
Mubiada ; and both the text and comment are from the 
pen of Burhan-ud-Din Ali ibn Abt Bakr al-Marghinani, 
(of Marghinan, in Ferghana), who is said to have spent 
thirteen years in compiling the Hedayah. He died in 
A. H. 593 (A. C. 1196). 

The Hedayah has been illustrated by a large number of 
commentaries, the first of which was written by Hamid- 
ud Din Ali al-Bukhari, who died in A. H. 667 (A. D. 1268) 
and is a short tract entitled the Fawdid. The glosses of 
the Hedayah which are most reputed in India are the 
Nihdyah, the Indyah, the Kifayah and the Fath-al-Kadir. 

The first of these composed was the Nihdyah of Hisam- 
ud-Din-Husain ibn Ali, who is said to have been a pupil 
of Burhan-ad-Din Ali, and it is important as supplying 
the omission of the Law of Inheritance in the Hedayah, 
although the chapter, on this subject 1s supposed not to 
be equal in authority to the Fardiz us Sirajiyah. 
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There are two commentaries on the Hedayah entitled 
the Indyah, but the one more commonly known by that 
name was written by the Shaikh Akmal-ud-Din Moham- 
med ibn Mahmud who died in A. H. 786 (A. C. 1384). 
The Indyah and Kifdyah are both much esteemed for 
their studious analysis and interpretation of the text. 
The Hedayah was translated into Persian and subse- 
quently into English by Mr. Hamilton under the auspices 
of Warren Hastings. 

The most celebrated of the law works published in 
Turkey is the Multaka-ul-Abhar by the Shaikh Ibrahim 
ibn Mohammed-al Halabi! (of Aleppo,) who flourished 
under Solyman The Magnificent, and died in A. H. 956 (A. 
C. 1549). This work, which is an universal code of 
the Hanafi, contains the opinions of the four chief 
Mujtahid Imams and illustrates them by those of the 
principal jurisconsults of that school. Throughout Turkey, 
it is more frequently referred to as an authority than any 
other treatise on jurisprudence. 

The Multaka-ul-Abhar was published in the original 
Arabic at Constantinople in A. H. 1251 (A. C. 1835), and 
a commentary on it entitled the Majma-al Anhar by Abd- 
ur-Rahman ibn Shaikh Mohammed, commonly known by 
the name of Shaikh Zada, was published at the same 
metropolis in A. H. 1240 (A. C. 1824). 

Mulla Khusru,? who is one of the most renowned of the 
Turkish jurisconsults completed his great work called the 
Durrur-ul-Akhdm in A, H. 883 (A. C. 1478). Asan autho- 
rity it 1s second only to the Multaka-al-Abhar and is fre- 
quently referred to in the later works. 

By far, however, the most practical and well-reasoned 


} D’Ohbsson compiled his own magnificent Digest from this work. 
® And in A, H. 885 (A C. 1480.) 
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Lecture I. treatise on the Hanafi doctrines is the Radd-ul-Mvuhtar, 

~~ a commentary on the Durr-ul-Mukhtar, (itself a work of 

great merit), by Mohammed Amin (the Syrian) who 
flourished under Amurath IV. 

The founder of the second school of law among the 
Sunnis was (Abi Abdullah) M&hk ben Ans, whose tenets 
are in force in Northern Africa especially in Morocco and 
Algeria. He diedin the year A. H. 179 during the reign 
of Harin-ar-Rashid. The best known writer on the 
tenets of this school was Sidi Khalil, whose encyclopedic 
work has been translated into French under the patro- 
nage of the French Government by M. Perron. 

Shafei was the founder of the third school. He was 
born at Ghizah in Syria in the same year in which Aba 
Hanifa died. He died in Egypt in the year A. H. 204 
(A. C. 819) during the Caliphate of Al-Mamun. He 
was a contemporary of the Shiah Imam Ali Musa ar- 
Reza. Shafei’s doctrines are generally followed in Northern 
Africa, partially in Egypt, in Southern Arabia, in Java 
and the Malayan peninsula generally and among the 
Mussulmans of Ceylon. His followers are also to be found 
among the Borahs of the Bombay Presidency. Among 
the Shéfei works of repute, are the following :— 

(1) The Mukhtasar of Abii Khoja: 

(2.) The Tagrib of Shams-uddin Abu Abdullah ibn 
Kasim al Ghazzi. 

(8.) The Muharrar of Abu’l Késim Abd-ul-Karim ibn 
Mohammed ar-Rafi; and 

(4.) The Minhdj-ul-Talibin of Mohi-ud-din Abt Zakaria 
Yehya ibn Sharaf an-Nawdwi (who died in A. H. 676). 
This work has been recently published with a learned 


1 Called among the Indian Mahommedans, the Shimi or Syrian on ac- 
count of the author being a native of Damagous. 
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translation into French by M. Van Den Berg, under the 
authority of the Dutch Government. 

The fourth school was originated by Ibn-i-Hanbal. 
It flourished during the reigns of Al M4min and his 
successor Mutassim Bill4h. These two Caliphs were Mu- 
tazalis. Ibn Hanbal’s extreme fanaticism, and the persis- 
tency with which he tried to inflame the bigotry of the 
masses against the sovereigns brought him into trouble 
with the rulers. He died in the odour of great sanctity 
in the year A. H. 241. Ibn Hanbal and his patristicism 
are responsible for the ill-success of M&mtn in introdu- 
cing the Mutazald doctrines throughout the empire; and 
for the frequent outbursts of persecution which deluged 
the Mahommedan world with the blood of Moslems. 

Abaii Hanifa, Malik, Sh4fei and Ibn Hanbal are the 
founders of the four orthodox schools among the Sunnis 
(the Muzdhib-i-arbaa). Their doctrines are essentially 
the same as regards the fundamental dogmas (usil,) 
though they differ from each other in the application of 
private judgment and in the interpretation and exposi- 
tion of the Koran. 

Shafei, Malik and Ibn Hanbal almost entirely exclude 
the exercise of private judgment in the exposition of legal 
principles. They are wholly governed by the force of 
precedents ; they do not admit the validity of a recourse to 
analogical deductions, or of such an interpretation of the 
law whereby its spirit is adapted to the special circum- 
stances of any particular case. Their followers are ac- 
cordingly designated Ahl-wl-hadis (traditionists par ex- 
cellence).1 

The exercise of private judgment, consecrated by the 
Prophet and adhered to strictly by his immediate de- 
scendants, had induced the development of a liberal spirit 


1 Prolégoménes d’Jbn Khaldun. 
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Lecronz I. among the Fatimides and this had its legitimate influ- 
~~ ence on the mind of Aba Hanifa. The value which he 
and his disciples attach to the exercise of Kiyds is proved 
by a series of passages given in the Fatiwa-i-Alamgiri. 
The followers of Abdi Hanifa are styled Ahl-ur-Rar wal 

Kiyds (people of judgment and reason). 

Ibn Khaldun, one of the greatest critical scholars 
and jurists among the Mussulmans, speaks thus of 
the latitude given to reason or analytical judgment by 
the followers of the several Sunni schools. ‘‘ The science 
of jurisprudence forms two systems, that of the follow- 
ers of private judgment and analogy (Alil-ar-Rai- 
wa-al Kiyds,) who were natives of Irik and that of 
the followers of tradition, who were natives of Hijaz. 
As the people of Irak possessed but few traditions they 
had recourse to analogical deductions and attained great 
proficiency therein, for which reason they were called 
the followers of private judgment; the Imam Abi Hanifah 
who was their chief, had acquired a perfect knowledge 
of this system and taught it to his disciples. The people 
of Hijaz had for Imam, Malik ibn Ans and then Ash- 
Shéfei. Some time after, a portion of learned men disap- 
proved of analogical deductions, and rejected that mode of 
proceeding, these were the Zahiris (followers of Abu Dawid 
Sulaiman), and they laid it downasa principle that all 
points of law should be taken from the Nusiis (text of the 
Koran and traditions) and the Ijmaa4 (universal concor- 
dance of the ancient Imams).”’ 

The early Hanafi jurists declared in explicit terms the 
necessity for the exercise of private judgment in the 
exposition of the law and the administration of justice. 
And in this they approached closely the doctrines of the 
Akhbari Shiahs. 

Razi-ud-Din Nishapuri has declared in his Muhit, “Tf 
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the concurrent opinion of the Companions be not found in 
any case, which their contemporaries may have agreed 
upon, the Kazi must be guided by the latter. Should 
there be a difference of opinion betwen the contempora- 
ries, let the Kazi compare their arguments and adopt the 
judgment he deems preferable. If, however, none of the 
authorities referred to be forthcoming and the Kazi be 
a person capable of analogical deduction (Ijtihdd), he may 
consider in his own mind what is consonant to the prin- 
ciples of right and justice, and applying the result with a 
pure intention to the facts and circumstances of the 
case, let him pass judgment accordingly.” Abd Bakr ibn 
Masaiid al Kash4ini has stated in the Baddia, “‘ Where 
there is neither written law nor concurrence of opinions 
for the guidance of the Kazi, if he be capable of legal dis- 
quisition and have formed a decisive judgment in the 
case, he should carry such judgment into effect by his 
sentence although other scientific lawyers may differ in 
opinion from him, for that which upon deliberate inves- 
tigation appears to be right and just is accepted as such 
in the sight of God.’ And aguin, a third passage may be 
quoted to the same effect from the last mentioned work ; 
“Tf in any cuse the Kazi be perplexed by opposite proofs, 
let him reflect upon the case and determine as he shall 
judge right, or for greater certainty let him consult other 
able lawyers, and if they differ after weighing the argu- 
ments let him decide as appears just.”?! These dicta 
furnish the amplest reply to the absurd attacks which 
have lately been levelled against Mahommedanism in ge- 
neral, that it does not contain within it any elasticity or 
the germs of development, for its laws are stereotyped and 
cramped. 

Unfortunately, the conception which has obtained a 

1 Fatiwa-i-Alamgiri, III, p. 383. 
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Lrcrurz !. hold on the Sunni world, that IJjtvhdd' or authoritative 
_ exposition of law by analogical deductions or the exer- 
cise of judgment, ceased in the third century of the Hejira, 
has exercised a most pernicious effect on the promotion 
and advancement of the Mahommedan communities go- 
verned by the Sunni doctrines. Among the Sunnis there 
are three degrees of [jtthad.2 The jurists of the first 
order possessed a total independence in the exposition of 
law. They constituted, as it were, a connecting link be- 
tween the law and their own disciples, who had no right 
to question their exposition of the Koran, the Sunnat and 
the Ijmaa, even when apparently at variance with those 
elements or sources of jurisprudence. The Mujtahids 
of this first class were very frequent in the three first 
centuries of the Hejira, but in later times the doctrines 
of the law becoming more fixed, the exercise of private 
judgment to an unlimited extent soon ceased to be recog- 
nized. Some later doctors, Az-Zahiri and As-Suyuti 
for instance, claimed the right, but it was refused to them 
by public opinion. The Mujtahids of the first class, who 
lived in the first century of the Hejira, are esteemed as of 
higher authority than those who flourished in the second 
and third. 

Those Mujtahids, who had arrived at the second degree 
of Ijtthdd, possessed the authority of resolving questions 
not provided for by the authors of the chief sects, and 
were the immediate disciples of the acknowledged My- 
tahids of the first class, who, in some instances, allowed 
their pupils to follow and teach opinions contrary tv their 

1 The word Ijtihad signifies, in its most common acceptation, the striv- 
ing to accomplish a thing, the muking a great effort ; but in speaking of a 
law doctor, it denotes the bringing into operation the whole capacity of 
forming a private judgment relative to a legal proposition. 


2 Sce Note II at the end of the Introduction. 
3 D’Ohgson, I, p. 7. 
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own doctrines and occasionally even adopted their 
views. 

Those who had attained the third degree of [tuhdd 
were empowered to pronounce sentence of their own pro- 
per authority in all cases not provided for by the founders 
of the sects or their disciples. Their sentences were, 
however, to be derived from a comparison of the Koran, 
the Sunnah and the Ijma4 taken conjointly with the 
opinions of the Mujtahids of the first and second 
classes, and they were not authorised to- controvert 
their published doctrines either respecting the elements 
of the law or the principles derived therefrom. The My- 
tahids of the third class were required to possess a 
perfect knowledge of all the branches of jurisprudence 
according to the doctrines of all the schools, and the class 
comprises a large number of doctors of greater or less 
celebrity, some of whom were raised to the rank during 
their lifetime, but the greater portion after their decease.’ 

As a title the term Mytahid has long since fallen into 
disuse amongst the Sunnis. 

The present stationary condition of the Mahommedan 
nations, as compared with their rapid progress in the 
early centuries of Islam, is due principally to this con- 
ception regarding Jjithéd, and the general view that no 
person who has not attained to that factitious eminence 
or empirical stage of juridical knowledge possessed by 
the Mujtahids of the first three centuries can aspire 
to freedom of legislation or liberty of judgment. 

Among the Shiah communities also the same blight 
has fallen over the ideas of men by the general adoption 
of Usili, in preference to, or supersession of, the Akhbart 
doctrines. The freedom of judgment allowed by the 
latter school gave ample scope to* social progress and 
ntoral development. 


1 Fatéiwa-i-Kazi Khan, IJ, p. 1. 
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The Usili submits himself implicitly to the law as 
enunciated by its constituted expounder called in Shiah 
countries the Mujtahid, and rejects all liberty of thought 
or reason. 

This suppression of the human mind has naturally 
given birth to that movement in Islam, symptoms of 
which are perceptible on all sides and which are so full 
of the most hopeful auguries for the future of the Mos- 
lem world. Shadfeism seems to have shaken off its an- 
cient fetters, and now stands forth in the presence of 
the Sunnis as the embodiment of those aspirations for 
moral regeneration and legal reform which are agitating 
so many minds in Islam. In India, under the name of 
Rafa-eddainism, it is measuring strength with Hanafiism 
in its very strongholds. Whilst Mutazalaism is spreading 
rapidly amongst the younger minds. 

With reference to the Shiah works on law, M. Querry 
speaks as follows : 

‘The rapid extension of Islam in countries peopled by 
““men of divers races and customs, soon necessitated an 
‘“‘embodiment of the traditions, and the publication of 
“uniform codes, applicable to every country where the 
“new religion reigned. The list of jurists who worked at 
‘the compilation of the Mussulman Shiah law, from the 
‘‘ third to the seventh century of the Hegira, is too extensive 
“to give here. I shall confine myself to quoting the most 
‘eminent of these doctors :—Sheikh Mohammed ibn Mo- 
‘“hammed ibn al-Numin Abt Abdalluh, who wus sur- 
‘‘named El-Mofid, because of his numerous pupils ; (this 
‘learned man, born in 333 or 338, died in 413, leaving 
‘‘more than two hundred treatises) ; Sheikh Mohammed 
‘al-Hassan ibn Ali Aba Jafar el-Joussi, surnamed the 
‘‘ Sheikh of the Inainite faith, (under this title he is de- 
‘‘signated in the work I have translated). This doctor 
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“lived from 385 to 460; he was the best pupil of Sheikh 
“¢ Mofid, and left numerous works, which are authoritative 
‘‘wherever the Shiah doctrines are followed. Among 
‘others we must quote the Istebsar, the Khéldf vel vefak 
‘< (eoncordances and divergences), the Nehdyet fi behr wl 
“fikh vel ferdyé, and lastly the Mabsit, on which there exist 
‘no less than eighty commentaries and glosses. We must 
‘‘also mention Sheikh Syed Murteza Abu’l Kaésem Ali 
‘ibn Abi Ahmed el-Hosseini, surnamed “ Ebn ul-huda ” 
“(the guide to the way of salvation); he was also a 
“pupil of Sheikh Mofid. Born in 355, he died in 436, 
“leaving an immense fortune, a considerable number of 
“works, and of poems, and a collection of eighty thousand 
“manuscripts. The author, or rather the compiler whose 
‘‘work I huve translated, Sheikh Najm ud-din Abu’l 
“Kasem Jafar Abi Ali Yahyd, surnamed Al-Mohekkik, 
‘takes a high place among the illustrious interpreters of 
“‘Mussulman law. This doctor was descended from a family 
“of celebrated jurists; he was born at Hilleh on the Eu- 
““phrates, in the year 602 of the Hegira. When young he 
“earned a great reputation for his science, his intelligence, 
“and the wide extent of his knowledge; distinguished 
“alike as a lawyer, an orator, a moralist, a poet and a writer. 
‘< Tt is said that Khaja Naser-uddin Tusi, the famous astro- 
‘‘nomer and minister of Hulikt Khan, who accompanied 
‘“‘his sovereign at the capture of Bagdad, considered it an 
“honour to be present at his lessons, and declined the offer 
‘of the professor, who out of deference asked him to take 
“the chair in his place. Al Mohekkik exercised his ma- 
‘“‘gisterial and professorial functions until 676, at which 
‘time he died of a fall from the terrace of his house. He 
‘“‘was buried at Najaf, near the tomb of the Imam Ali, 
‘Cand an immense concourse of peoplé were present at his 
“funeral. This learned man wrote an abridgment of the 
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“¢ codes, under the name of El-naft ; he wrote commentaries 
‘on the religious code, on the book of sales and the Nehd- 
“yeh of Sheikh Joussi, his illustrious predecessor; he is 
“‘also the author of dissertations on the principles of the 
“Faith, on the fundamental dogmas of Islam, on the 
‘principles of law, on logic and philology, and has left 
‘“several volumes of poems. But his principal claim to the 
‘admiration and veneration of his co-religionists lies in his 
“codification of the Shiah Law, which under the title of 
“6 Shardya-ul-Islam fi messdil ul-heldl vel hardm,” (the 
“‘Mussulman disposition on points of legality and prohibi- 
“‘tions,) is adopted and followed wherever the Imamite 
‘< doctrines are in practice, especially in Persia. 

“This work is divided into four parts: the first treats of 
“religious duties; the second of contracts and synallag- 
“‘matic obligations ; the third, of unilateral acts, and the 
“fourth comprises the prescripts relating to hunting, food, 
““&c. and treats of the penalty applicable to crimes and 
“* delinquencies, from the point of view of canonical as well 
“as civil law. The difference between the divers parts 1s 
‘certainly not so rigorous as that which exists in our 
“French codes; but I did not like to diverge from the 
“plan followed by the author, so as to facilitate references 
“to the Arabic text.” 

There are several commentaries of the Sharaya in exis- 
tence. Among these the Masdlis-ul Afhdm by Zain-uddin 
Ali as-Séili commonly called the Shahid-i-Sani, (second 
martyr), and the Jawdéhir-ul-Kaldm by Shaikh Moham- 
med Hassan an-Najafi are by far the most copious and 
erudite. 

Among other law works of note are the Talkhis ul- 
Maram, the Ghayat-wl-Ahkam and the Tahrir-ul-Ahkam 
by Shaikh Allamah Jam4l-uddin Hasan ibn Yusuf ibn al 
Murteza al-Hilli. His Irshdd-ul-Azhdn is also a work 
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INTRODUCTION. 


THE DEVELOPMENT OF THE MAHOMMEDAN 
LAW. ; 


In spite of many changes that have recently taken 
place in the ideas of people respecting the importance of 
the Mahommedan system of jurisprudence, a study of the 
Mahommedan law still continues to possess great interest 
for those who are connected either directly or indirectly 
with the administration of justice among the various 
communities inhabiting India.! 

In India, the Legislature has preserved intact the laws 
of the Mussulmans in all matters relating to inheritance 
and to dispositions of property. Excepting the special 
statutes which are of general application and which are 


1 Referring to the popular ignorance on tho subject of Mahommedan 
Law, M. Querry, in the preface to his Droit Musulman, speaks thus :— 
A.V exception des personnes qui sec livrent &Y étude des langnes ct do 
la civilisation Musulmanes, on ignore généralement que les Mussulmans 
possédent des recneils des lois trés-complets et trésétondus, et que les 
traités do jurisprudence composent une des branches les plus importantes 
de ja littérature. On considére le plus souvent le Koran comme leur 
unique livre des droit, et lon s’étonno, avec quelque raison que deg 
goci¢tés nombreuses se soient maintcnues et sc maintiennent encore sans 
autre code que l’énoncé sommaire, diffus et souvent contradictoire des 
préscriptions légales que co livre renferme. Lo Kord4n contient, il est 
vrai, le germe de droit Musulman, mais le défgut de précision et absence 
de tout dévellopement en rendraient Vapplication fort difficile, sinon 


impossible.” 


1 


Lecture I. 


== 


2 THE DEVELOPMENT OF THE MAHOMMEDAN LAW. 


Lecrore I. properly speaking municipal laws, there is no lex loci in 
~ this country. In India, the law is in the main personal. 
This not only adds to the difficulty of legislation, but con- 
siderably enhances the risk of failure in the administra- 
tion of justice. In the case of the Mahommedan law 
especially, clothed as it is for the most part in the garb of 
an unfamiliar language, it is often extremely difficult to 

ascertain and apply its principles. 

It has been occasionally contended at the Bar, and 
sometimes remarked from the Bench, though, it must be 
admitted, with some degree of hesitation, that the Hindu 
and the Mahommedan laws have been preserved to the 
Hindus and Mahommedans only in questions relating to 
succession, marriage and other cognate matters. It has 
been said that the words of 21 Geo. III, Ch. 70 are ex- 
haustive ; that, with the exception of the matters men- 
tioned in this Statute, the English law should be regarded 
as the territorial law of the country. This position 
seems to me hardly maintainable. One of the objects of 
the Act, as stated in the preamble, was “ that the im- 
habitants should be maintained and protected in the 
enjoyment of all their ancient laws, usages, rights and 
privileges.” Had the question been res integra, it would 
have been fairly open to contention, whether it was ever 
the intention of the Legislature to make any change in 
the personal laws of the inhabitants of this country, of 
whatever race or creed. Regard, however, being had to 
the decision in the case of Musleah v. Musleah) and other 
cases, it would appear that the tendency of the Courts has 
been to restrict the operation of the personal laws, in the 
main, to Hindus and Mahommedans. But the attempt to 
restrict them still further by confining the operative effect 
of section 17 to “ succession and inheritance,” is opposed 

1 Falton’s Rep. p. 420. : 


THE DEVELOPMENT OF THE MAHOMMEDAN LAW. 3 


as much to the wording of the section itself as to the Lucronz I. 
entire course of decisions and the intention of the Legis- 
lature. The word “dealing,” in fact, would include dis- 
positions. Besides, the Legislature has declared in ex- 
press terms, that when there is no special enactment 
governing the question, the Courts of justice should be 
guided by the rules of equity and good conscience, and 
two well-known Judges of the High Court of Calcutta 
have held that it is in conformity with equity and good 
conscience, that, as between Mahommedans, all questions 
relating to dispositions of property should be governed 
by the Mahommedan Law.! 

And it has been emphatically recognized by the Bombay 
High Court that the Mahommedan Law should be applied 
in the construction of deeds dealing with property exe- 
cuted by Mahommedans, whatever may be the language in 


1 Zohorooddeen Sirdar v. Baharoollah Sircar, 26th April 1864, Gap. Number 
of the Weekly Reporter, p. 187 per Steer and Levinge, JJ. 

“It is contended” said the learned Judges ‘by the pleaders for the 
plaintiff, special respondent, that the Mahommedan Law is not applicable 
to a contract of the nature before the Court ; that according to section 15, 
Regulation IV of 1793 it is only on questions of inheritance, marriage and 
caste that the Court is called upon to decide in conformity to the Mahom- 
medan Law, and that tho prescnt matter before the Court not being of the 
nature above expressed is to be decided by the ordinary rules of equity 
and good conscience. In answer to this it may be remarked that the 
Couris of this country have invariably applied in practice, the Mahom- 
medan Law to a varicty of cases other than those coming under the 
denomination of inheritance, marriage, caste, and even if immemorial and 
recognized practice did not legalize the action of the Courts, it cannot be 
said that when this Court administers to Mahommedans their own law, 
they do otherwise than administer justice according to equity and good 
conscience.”’ Sec Note J to this Introduction. 

The same contention was raised in the case of Yusuf Ali v. Collector of 
Tippera, 1. L. R. 9 Cal. Series, p. 141, but the learned Judges (Garrn, C. J. 
and MacDong.t, J.) decided the question before them on the basis of the 
Mahommedan Law. The remarks of Mr. Jestice Mahmud in the case of 

,Mashar Ali v. Budh Singh, 1. L. 7 All. 308 will be studied with interest. 
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Lecture I. which the disposition is made.! As the Contract Act (IX 

"of 1872) regulates all questions relating to sales, bail- 

ments &c., I shall, in the following pages, confine myself 
exclusivly to gifts, wakts and wasiuts. 

I have in another work traced the growth and develop- 
ment of the Islamic jurisprudence, and described in some 
detail the character of the several schools existing in 
Islam. A few remarks on this subject, however, will not 
be out of place here. It may be said that of all systems 
of law, the Islamic law furnishes, from an historical point 
of view, the most interesting phenomenon of growth. 
The small beginnings from which it grew up, and the 
short space of time within which it attained its wonder- 
ful development, mark its position as one of the most 
important juridical systems in the civilized world. 

The grand superstructure of Islamic jurisprudence 
is founded on the Koranic laws and the traditional sayings 
of the Prophet, but much of the coping-stone was sup- 
plied at Bagdad, in Bokhara, in Syria, in Andalusia and 
Persia. I have already pointed out that the domestic 
laws of Islam havea great analogy to the Rabbinnical 
law. Similarly many of the conceptions of the Saracenic 
jurists, who flourished in the full tide of Moslem glory and 
ascendancy, bear a strong and startling analogy to the 
rules of the Roman Civil Law on cognate subjects. 
Often the analogy is so startling as to make the careful 
and critical student ask himself whether it arises from 
mere accidental coincidence or is it the result of mutual 
action and reaction? It must, however, be stated that as 
most of the principles are derived from purely Arabian 
sources, the Koran and the Ahadis, Byzantine ideas must 

1 Gangabat v. Thavar Mirdla, 1 Bombay High Court Reports, p.71 per 


BSavussr, C.J. Seo also Fatiipa Bibee v. Thé Advocate General, I. L. 6 Bom. 
p. 42 per West, J; and Gosai v. Gosain, 6 Moo. I. A. p. 81. 
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have exercised little appreciable influence on the legal Lecture tL. 
conceptions of the Arabian jurists. 

The unhappy schism, which at this moment divides the 
Islamic world into the two great sects of Shiahs and 
Sunnis, owed its origin to secular causes which led ulti- 
mately to a wide divergence in their juridical conceptions. 
It originated with dynastic questions and grew into a 
separation on doctrinal and legal points. The great 
Sunni sect is divided in its own bosom into four schools ; 
and the doctrinal and legal differences among them are as 
great as between the Shiahs and any one of the Sunni 
schools, and yet tlicy are not regarded by each other with 
the same bitterness as collectively they regard the Shiahs. 
The reason is plain, and is to be found in the reception 
which the two sects accorded to the doctrine of the 
Imamat. 

The question of the Imdmat, that is “ the spiritual 
headship of the Mussulman Commonwealth,” forms the 
most distinctive feature of difference between the Sunnis 
and the Shiahs, and gives a characteristic complexion to 
the juridical doctrines of the two schools. The Shiahs 
repudiate entirely the authority of the Jamdeét, (or the 
universality of the people,) to elect a spiritual chief who 
should supersede the rightful claims of the persons indi- 
cated by the Fouider of the Faith, whilst the Sunnis re- 
gard the decisions of the assemblies, however obtained, as 
of cecumenical importance. The question came up for 
discussion and settlement immediately on the decease of 
Mohammed when it became necessary to elect a Caliph 
or successor to the Prophet to assume the leadership of 
Islim. The Hashimites, the kinsmen of Mohammed, 
maintained that the office belonged by right to Alias one 
who had been pointed out by the*Prophet as his suc- 
cessor. The other Koreishites, who were traditionally 
hostile to the Bani Hashim, insisted upon proceeding by 
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Lacronn 1. election. Whilst the Bani Hashim were engaged in the 
obsequies of Mohammed, Abi Bakr was: elected: to the 
office of Caliph by the votes of the Koreish. 

Abt Bakr died inthe third year of his Caliphate! and 
was succeeded by Omar (Ibn-al-Khattdb). Under this 
Caliph the conquest of Syria, Egypt and Persia was 
achieved by the Moslems. Upon his decease the Caliphate 
was offered to Ali on condition that he should govern in 
accordance with the precedents established by the two 
former Caliphs. Ali declined to accept the office on 
those terms, declaring that in all cases respecting which 
he found no positive law or decision of the Prophet, he 
would rely upon his own judgment. This notable decla- 
ration forms another point of difference between the 
Shiahs and the Sunnis. The Caliphate was then offered 
to Osman who consented to the terms imposed by the 
electoral body. The legal divergence between the Sunni 
and the Shiah schools dates virtually from this epoch. 
The willingness of Osman to follaw implicitly the prece- 
dents established by Abt’ Bakr and Omar without any 
question as to their applicability to the ever-varying exi- 
gencies of human life, impressed a distinctive character 
upon the Sunni doctrines. Both Abu Bakr and Omar 
had during their Caliphates, deferred to Ali’s exposition 
of the law; and judgments were invariably given accord- 
ing to his interpretation of the traditions. Osman seems 
to have set a different example. This well-intentioned 
but weak chief, governed entirely by his secretary and 
kinsman Merwin, afterwards a Caliph himself, was killed, 
after a short and troubled reign, by the revolted Egyp- 
tian soldiery led by Mohammed the son of Abi Bakr. 
Upon his death Ah was elected to the Caliphate. His 
accession was the’ signal for two fierce revolts on the 
part of the opposite faction. The one which was headed 
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by Ayesha, the daughter of Abi Bakr, was suppressed Lecrune I. 
without much difficulty; the other was more successful. _ 
Osman had, during his lifetime, appointed one of his 
kingmen Mudwiyah, the son of Abi Sufian, to the go- 
vernorship of Syria. This ambitious chief perceived in 
the murder of Osman an opportunity for his own aggran- 
disement ; and the insurrection raised by him proved, in- 
directly, the cause of the many disasters which have be- 
fallen Islam. Defeated in several consecutive battles, he 
appealed to arbitration which was agreed to by Ali with 
the object of avoiding further bloodshed. Abi Misa 
al-Ashéry was appointed arbitrator on behalf of the 
House of Mohammed, and Amr-ibn-ul-As on behalf of 
Mudwiyah. Amr persuaded Abi Musa that, with the 
view of healing the wounds which the differences between 
Ali and Muawiyah had inflicted on the Moslem world, it 
was necessary to set aside both chiefs and elect another 
Caliph. Abt Misa agreed to the suggestion, and on the 
people assembling to hear the verdict of the arbitrators, 
he pronounced the deposition of both Miaawiyah and Ali. 
He was followed by Amr-ibn-ul As, who declared that he 
agreed with Abt. Misa in deposing Ali, but that he con- 
firmed Mudwiyah in his office. The boldness of the arti- 
fice, and the shamelessness with which it was carried into 
effect, struck with dismay all those who had seen in the 
arbitration a means for preventing further bloodshed in 
Islim. This proceeding of Amr-ibn-ul-As exasperated 
the Fatimides, and both parties separated vowing undy- 
ing hatred towards each other. Ali was shortly after 
assassinated whilst engaged in prayer in a mosque at 
Kifa.' His assassination enabled Mudwiyah to consolidate 
his power both in Syria and Hijaz. 

1 See Note II at the end of this Introduction, where Mr. Justice Arnold’s 


remarks on the claims and position of Ali, “ the most heroic of that time 
most fruitful in heroes,” are quoted at some length. 
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Reena: Until the accession of this chief to the office of the 
Caliphate, which the stern virtues of the early Caliphs 
had sanctified and adorned, no distinctive appellation was 
assigned to or assumed by either party. The partisans 
of Ali were known simply as the Bani-Hashim. Under 
Muawiyah, the followers of the House of Mohammed 
began to be called “ Shiahs ” or “ adherents ;!”’ whilst 
the faction which advocated the principle of election in 
preference to hereditary succession adopted the name of 
Ahl-1-Sunnat wa Jamaet ( People of the Traditions and 
the Assembly ’”’). The Fatimides adopted green, the co- 
lour of the Prophet, as the symbol of their cause; the 
Bani Ummiah, on the other hand, assumed white for their 
standard. Up to this time the divergence between the 
two factions was chiefly political and dynastic. Their 
doctrinal and legal differences began now to assume the 
type and proportions they retain at the present moment. 
The Shiahs reject not only the decisions of the cecumeni- 
cal Councils, but also all traditions not handed down by 
Ali or his immediate descendants—those who had seen 
the Prophet and held familiar intercourse with him. 

The Mahommedan Law is founded essentially on the 
Koran. It contains the fundamental principles which re- 
gulate the various, relations of life; the religious, civil, 
and criminal laws which provide for the constitution and 
continuance of the body politic; and even the germs of 
political rules and social economy. The absence of a 
systematic arrangement, which has frequently been con- 
sidered as its greatest defect, 1s explained by the circum- 
stance that the Code was gradually built up during the 
lifetime of the Prophet. The moral principles and the 
legal rules, which make up the work, were enunciated, 


@ 


1 In the Jawéhir-ul-Kalém, the term “ Shiah ” is explained as meaning 
“a propagator of the trae doctrine.” 
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not simultaneously as a completed Code of Law, but in Lrcrurr I. 
accordance with the exigencies of the moment and the _ 
requirements of each special case. 

According to the Shiah doctrine, the oral precepts of 
the Prophet are in their nature supplementary to the 
Koranic ordinances, and their binding effect depends on 
the degree of harmony existing between them and the 
laws of the Koran. Thus, those traditions which seem 
to be in conflict with the positive directions in the text 
are considered to be apocryphal. ‘The process of elimi- 
nation is conducted upon certain recognised principles 
founded upon logical rules and definite data. These rules 
have acquired a distinctive type among the Mutazalas, 
who have eliminated from the Hadis Kudsi, (the holy 
traditions,) such alleged sayings of the Prophet as ap- 
peared incompatible and out of harmony with his deve- 
loped teachings, as explained and illustrated by the philo- 
sophers and jurists of lis race. 

The Sunnis, on the other hand, base their doctrines on 
the entirety of the traditions. They regard the con- 
cordant decisions of the successive Caliphs and of the 
general assemblies, (Ijmaa4-i-Ummat,) as supplementing 
the Koranic rules and regulations, and as almost equal 
in authority to them. 

According to the Sunni doctrines, the sources of the 
Mahominedan Law are invariable in their order and 
limited in their number. With reference to these funda- 
mental bases of jurisprudence, as they are called, there 
is little or no divergence among the several branches of 
the Sunni school, though they differ much in their mode 
of interpretation and exposition of the laws. (1) The 
Koran; (2) The Hadis or Sunnat, (traditions handed 
down from the Prophet); (8) the Igmaad-i-Ummat, (con- 
cordance among the followers) ; and (4) the Kiy4s, (private 
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judgment,) constitute the bases upon which Sunni juris- 
prudence is essentially founded. The Hadis (pl. Ahiadis) 
embraces (a) all the words, counsels, and oral laws of the 
Prophet (Kawl); ()) his actions, his works, and daily 
practices (Fyl) ; (c) and his silence (Takrir) implying a 
tacit approbation on his part of any individual act com- 
mitted by his disciples. The rules deduced from these 
subsidiary sources vary considerably in respect of the 
degree of authority which is attached to them. If the 
rules, or traditional precepts, are of public and universal 
notoriety (Ahddis-i-inutiwdttireh,) they are regarded as ab- 
solutely authentic and decisive. If the traditions, though 
known publicly by a great majority of people, do not 
possess the character of universal notoriety, they are 
designated as Ahadis-t-mushoora ; whilst the <Akhbér- 
i-wihid, which depend for their authenticity upon the 
authority of isolated individuals, have little or no value 
attacled to them. Thus, every tradition purporting to 
be handed down by the contemporaries and comp:uions 
of the Prophet, regardless of their actual relationship to 
him, is considered to be authentic and genuine, provided 
certain arbitrary conditions, framed with the view of test- 
ing the value of personal testimony, are complied with. 

(3). Ijmad-i-unmmat imphes general concordance. Un- 
der this collective name are included all the apostolic 
laws, the explanations, glosses, and decisions of the lead- 
ing disciples of the Prophet, especially of the first four 
Caliphs (the Khulaféi Rishidin) on theological, civil and 
criminal matters. 

(4). Kiyds, the exercise of private judgment forms the 
principal point of difference among the four sub-divi- 
sions of the Sunni school of jurisprudence. 

The Shiahs do not admit the genuineness of any 
tradition not received from the Ahl-1-Bait (the people of 
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the House,) consisting of Ali and Fatima and their chil- 
dren, and repudiate entirely the validity of all decisions 
not passed by their own spiritual leaders and imams. In 
the application of private or analytical judgment, and in 
drawing conclusions from the ancient precedents, they 
also differ widely from the Sunnis. 

The persecutions to which the Shiahs have been, from 
time to time, subjected,—have created a marked impression 
upon their legal conceptions regarding the connection be- 
tween the secular and the spiritual power, the Church 
and the State.! Partly in consequence of the mysterious 
disappearance of their last Imam, and the existing belief 
that he is still alive and will reappear to overthrow the 
enemies of Islain, and partly owing to the frequent re- 
pression from which they have suffered, the Shiahs have 
entirely dissociated the secular from the spiritual power. 
In Shiah countries, the Church and the State are entirely 
distinct from each other. Though a Shiah sovereign bows 
to the authority of the Mujtahids (expounders of the 
law), he submits to them not so munch as spiritual chiefs, 
but rather as counsellors whose views should be adopted 
in secular matters as the refiex probably of the opinions 
of the Invisible Leader or Imam. Until the Sadfavian 
sovereigns made the Shiah creed the State religion of 
Persia, it was the religion of a persecuted and hated sect. 

The effect of this separation of the spiritual from the 
temporal power is most clearly marked in the doctrine of 
escheats. According to the Shiahs there is no escheat to 
the Bait-ul-Mdal (the public treasury). The idea of a 
Bait-ul-Mal is “abhorrent’’ to the Shiah creed. All 
escheats, which occur only in cases where the deceased 
leaves no possible heir, go to the spiritual Imém, and in 
his absence (ylibat) to his representative (the Mujtahid), 


* 1 1 D’Ohsson, Tableau generale de ’ empire Ottoman, p. 76. 
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who distributes the proceeds among the poor of the in- 
testate’s native city. 

The Shiahs are divided into several sub-sections. For 
example, the Asnd Asharyas or Imdmias, (the followers of 
the twelve Im4ms), the Ismazlyas, the followers of Ismail, 
one of the sons of Imam J&far-i-Sadik (the sixth Imam),} 
the Zaidyas, the Batinyas (the allegorists) &c. They 
differ from each other not so much on the interpretation 
of the law as on doctrinal points. The school of the 
Mutazalas regarded by Shahrastani and others as an 
offshoot from the Shiah branch, differs from the parent 
stock in essential particulars. The rise of this independent 
school forms one of the most interesting features in the 
history of Islam. It originated in the secession of Wasil 
ben Ata, a contemporary of Abi Hanifa from the doc- 
trines taught by Imam Hassan al Basri (of Bussorah). 

Hassan was educated in the school of the early Fati- 
mide philosophers and the liberality of his views con- 
trasted remarkably with those of hisage. Wasil had 
imbibed his knowledge at the same source, but he scpa- 
rated from Hassan on the question of free-will and pre- 
destination, and founded a school of his own. His dis- 


‘ Mr. Justice Arnould in his splendid and learned judgment in the 
great Khojah case, the Adrocate Ceneral ex relatione Daya Muhammad 
v. Mohammed Hussen Ilusein, has with such remarkable felicity and clear- 
ness traced the rise of the Ismailya sect, that I can do no better than 
quote a passage here, leaving the more searching student of the history 
of Mahommedan sects to read the judgment for himself. Tho learned 
Judge answering the question who are the Shiah Imami Ismuilis (the 
name by which the Ismailis are known among themsclves,) says, “ for- 
mally they are those among the Shiahs who hold Ismail, the seventh in de- 
scent from Ali to have been the last of the revealed Imatms, and who 
also hold that, until the final manifestation of Ali, who (as an incarnation 
of God) is to come before the end of all things to judge the world—the 
masnad of the Imamat (or in “Latin idiom the office of Supreme Pontiff) 
iy rightfully held by an hereditary succession of unrevealed Imams, the 
lineal descendants of Ali through Ismail,” 12 Bombay, 323. 
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ciples have, from the fact of his secession, assumed the 
designation of Mutazalds or Abl-ul Itizal (Separatists or 
Protestants). Wasil soon formulated the principles which 
constituted the basis of his difference frum the other 
existing schools. His impulsiveness often led him to 
overstep the limits of moderation in his antagonism to 
intellectual tyranny, yet the general rationalism which 
distinguished his system of philosophy and jurisprudence 
from every other attracted the most advanced and cul- 
tured minds to his side. Imam Zamakhshri (the author of 
the Kashshaf,) Abu’l Hassan Ali al Massoudi,! “ lhnam, 
historian and doctor,’’ Mirkhond and Khondamir, authors 
of the Rouzat-us-Safa and Habib-us-Siyar were all Muta- 
zalas. There can be no doubt, that the moderate Muta- 
zalas represented the views of of Ali and the most liberal 
and learned of his early descendants, for the doctrines 
of the Fatimides bear a strong analogy to those of the 
school founded by Wasil and reformed by Zamakhshri.? 
It is a well-known fact that the chief doctors of the 
Mutazalis were either Fatimides themselves or were edu- 
cated under the Fatimides. The Mutazalas maintain that 
justice 1s the animating principle of humuan actions, 
justice being the embodiment in action of the dictates of 
reason. ‘They maintuin further that there is no eternal, 
immutable law as regards the actions of man, and that 
the divine ordinances which regulate his conduct are the 
fruits of individual and collective development; that, in 
fact, the commands and the prohibitions, ‘‘the promises 
and the threats,” which have been promulgated among, or 


1 The author of the Murawaj-uz-zaheb, “the field of gold.” 

2 The great author of the Xashshaf, a most important, learned and well- 
reasoned commentary on the Koran “a production the like of which,” says 
Ibn-i-Khallican, ‘‘ had never before appeared %n the interpretation of the 
Kpran.” Imam Zamakhshri was born in 1075 A. C. and died in 1144 A. C. 
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Lecture I. held out, to mankind, have invariably been in consonance 
with the progress of humanity, and that the law has always 
grown with the growth of the human mind. The doctrines 
of the Ahl-ul Itizdl were adopted by Abdullah-al-Mimiun. 
He and his two immediate successors strived to introduce 
the Mutazalite philosophy and theology throughout the 
Moslem world. Unfortunately for Islam, patristicism prov- 
ed too powerful even for those sovereign pontiffs, and the 
triumph of a factitious orthodoxy, opposed to all improve- 
ment and progress under the bigot Mutawakkil, led even- 

tually to the downfall of the Caliphate. 

The Indian Shiahs are chiefly Asuna Asharyas or Imdémias. 
The Khojahs of Bombay are Isinailyas, but they may well 
be left out of consideration, as on legal questions they are 
for the most part governed by Hindu customs.! The Asndé 
Asharyas are divided into two sub-sections, the Uswli and 
the Akhbdri, namely, (1) those who adhere to certain prin- 
ciples of interpretation laid down by the Mujtahids (the 
jurists of their school), and (2) those who absolutely deny 
the influence of authority on matters of opinion unless 
such authority should be in harmony with the dictates of 
reason and judgment. The Akhbdris allow the exercise of 
Kiyds (private judgment) on every legal] question, and as 
will be seen hereafter coincide in this respect with the 
principal Sunni school. In their interpretation of the law 
and their acceptance of the doctrine of evolution they 
closely resemble the Mutazalas. 

In A. H. 905, (A. C.1499,) Shah Ismail Saffavi, the great 
founder of the Saffavian dynasty, udopted the Shiah doc- 
trines as the national religion and law of the Persians, 
which have continued so from that period until the present 

1 Shivji-Hasan v. Data Mavji Khoja, 12 Bom. Reports, p. 281; see also 


Hirbai ». Gorbai, ibid. p. 294. The pending legislation will have the 
effect of crystallizing these anti-Mahommedan custome. 


THE DEVELOPMENT OF THE MAHOMMEDAN LAW. 15 


time, notwithstanding the violent efforts of the Afghan 
usurper Ashraf and the cruel Nadir Shah to substitute 
the Sunni creed. Until the return of Humayin from 
Persia in the year 1555, the Shiahs were confined chiefly 
to the kingdoms of Bijapur and Golconda. The Bahmani 
and Adilshahi sovereigns were Shiahs, and with the doc- 
trines of the Persians they had also borrowed Persian 
culture. When Humiyfin returned to India after the 
death of Sher Shah Suri, he is alleged to have come back 
pledged to introduce the Shiah doctrines into India in 
return for the Persian support. Whatever truth there may 
be in this report, there is no doubt that many learned 
men came to India with Huméyin from Persia, and began 
establishing themselves in India. Shiaism began to 
spread among the people, though the religion of the State 
continued to be Sunni. Shah Shujah, Shah Jehan’s 
second son, was a Shiah. In 1847, King Amjad Ali 
Shah made the Shiah religion the State religion in Oudh. 

There are now many Shiahs in Hejaz, and in the 
eastern portions of Arabia. Historically, the Shiah 
school dates further back than that of the Sunnis. 

The four principal schools of law among the Sunnis, 
nained after their founders, originated with certain great 
jurists to whom has been assigned the distinguished 
position of Mujiahid Imams, namely, Expounders of 
law. By virtuc of their learning and their eminence, 
they were entitled not to be bound in the interpretation 
of the law by any precedent, but to interpret it ac- 
cording to their own judgment and analogy (hkyds). 
Though the doctrines of these schools are essentially the 
same as regards fundamental dogmas (usil,) they differ 
from each other in the respective weight allowed to kyds, 
and the application of private judgment in the interpre- 
tation and exposition of the law. 
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The founder of the first distinctive juridical school 
among the Sunnis was Abi Hanifa. He was born in the 
year 80 of the Hijra (Hegira), during the reign of Abdul 
Malik ibn Merwan, was educated in the Shiah school of 
law, and received his first instructions in jurisprudence 
from Imam Jafar-i-Sadik (the sixth Imam of the House 
of Mohammed). He received his knowledge of the tra- 
ditions from Abu Abdullah ibn al Mubarak and Hamed 
ibn Suliman. This great jurist often quotes the Shiah 
Imam as his authority. On his return to his native city of 
Kufa, though he continued to remain a zealous aud con- 
sistent partisan of the House of Ali, he seceded from the 
Shiah school of law, and founded a system of his own 
diverging completely on many important points from the 
doctrines of the Shiahs; and yet so close is the resem- 
blance between his exposition of the law and their views, 
that there is no reason for doubt as to the source from 
which he derived his original inspiration. The latitude 
which he allows to private judgment in the interpretation 
of the law seems to be unquestionably a reflex of the 
opinions of the Fatimide doctors. Abt Hanifa died in the 
year A. H. 150. The school which he founded goes 
by the name of Hanafi and is in force among the major 
portion of the Indian Mussulmans, among the Afghans, 
Turkomans, almost all Central Asian Mahommedans, the 
Turks and Egyptians. Im fact, his school owns by far 
the largest number of followers. Abt Hanifa’s teachings 
were simplified, illustrated and explained by his two great 
disciples, Abu Yusuf and Mohammed. 

Aba Yusuf, Yakub ibn Ibrahim al Kufi was born in 
A. H. 113 (A. C. 731) and died at Baghdad in A. H. 182 
(A. C. 798). He wasa pupil of Abi Hanifah and was 
first appointed to the office of Kazi of Baghdad by the 
Caliph al-HAdi; subsequently he was raised to the dignity 
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of great merit and learning and is constantly quoted as an 
authority under the name of the Irshdd-1-Allamah. 

The Jéma-i-Abbdsi is a concise and comprehensive 
treatise on Shiah law, in twenty books or chapters. It is 
generally considered as the work of Bahd-ud-din Moham- 
med Amili, who died in A. H. 1081 (A. C. 1621). 

The Mafatih by Mohammed ibn Murteza surnamed 
Muhsan, and the commentary on it by his nephew who 
was of the same name, but surnamed Hadi, are modern 
works deserving of notice. 

The Rouzat-ul-Ahkém, written by the third My- 
tahid of Oudh, consists of four chapters. The first 
chapter deals with the law of Inheritance, most fully and 
perspicuously. This work was lithographed at Lucknow 
first in 1264 A. H. 

Another work of great merit is the Jdéma-ush-Shattat ; 
which is a grand collection of decisions and dicta publish- 
ed within the last century in Persia by the chief Mujta- 
hid of Teheran. 


NOTE I. 


In Moonshee Buzloor Ruheem v. Shumsoon-nissa Begum, the Judicial Com- 
mittee of the Privy Council dealing with cortain remarks of the Judges 
of the High Court of Calcutta, refusing to follow the Mahommedan Law 
in that case, made the following observations :— 

“Their Lordships most emphatically dissent from that conclusion. It 
is, in their opinion, opposed to the whole policy of the law in British India, 
and particularly tothe enactment already referred to (Reg. IV of 1793, 
Sec. 15), which directs, that in suits regarding marriage and caste, and 
all religions usages and institutions, the Mahommedan laws with respect to 
Mahommedans, and the Hindu Jaws with regard to Hindus are to be 
considered as the general rules by which Judges are to fourm their deci- 
sions; andthey can conceive nothing more likely to give just alarm to 
the Mahommedan community than to learn by a Judicial decision, that 
their law, tho application of which has been justly secured to them, is to be 
over-ridden upon a quostion which so materially concorns their domestic 
relations ;" 11 Moo. I. A. 614. 
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NOTE II. 


The following passage from Mr. Justice Arnold’s judgment in the great 
Khoja case may, I think, prove of some interest to the students of the 
history of Mahommedanism :— 

“The general expectation of Islém had been that Ali, the first disciple, 
the beloved companion of the Apostle of God, the husband of his only 
surviving child Fatimé, would be the first Caliph. It was not 80 to be. 
The influence of Ayesha, the young and favourite wife of Mahomet, a 
rancorous enemy of Fatima and of Ali, procured the election of her own 
father Abubekr; to Abubekr succeeded Omar, and to him Osman; 
upon whose death, in the yoar 665 of our era, Ali was at last raised to the 
caliphate. He was not even then unopposed ; aided by Ayesha, Moa- 
wiyah, of the family of the Ommeiades, contested the caliphate with him, 
and while the strife was still doubtful, in the year A. D. 660, Ali was slain 
by a Kharegite, or Mussulman fanatic, in the mosque of Cufa, at that 
time the principal Mahommedan city on the right or west bank of the 
Euphrates, itself long since a ruin, at no great distance from the ruins of 
Babylon. 

This assassination of Ali caused a profound sensation in the Mahomme- 
dan world. He was, and deserved to be, deeply beloved, being clearly and 
beyond comparison the most heroic of that time fertile in heroes—a man 
brave and wise, and magnanimous and just, and self-denying in a degree 
hardly exceeded by any character in history. He was, besides, the hus- 
band of the only and beloved child of the Apostle of God, and their two 
sons Hassan and Hussain had been the darlings of their graudfather, 
who had publicly given them the title of ‘‘ the foremost among the youth 
of paradise.” 

Of these sons, Hassan, the elder, a saint and a recluse, on the death of 
his father sold his birthright of empire to Moawiyah for a large annual 
revenue which during the remainder of his life he expended in works of 
charity and religion at Medina. In the year A. D. 669, this devout and 
blameless grandson of the Apostle of God was poisoned by one of his 
wives, who had been bribed to that wickedness by Yezid, the son of 
Moawiyah and the second of the Ommeiad Caliphs of Damascus. 

There thus remained, as head of the direct lineage of the Apostle of 
God, Hussain, the younger son of Fatima and Ali, a brave and noble man, 
in whom dwelt much of the spirit of his father. 

Eleven years after his elder brother's murder, in the year 680 of our 
eru, yielding to the repeated entreaties of the chief Moslem people of 
Trak Arabi, (or Mesopotamia), who promised to meet him with a host of 
armed supporters, Hussain set forth from Medina to Cufa to assert his 
right to the caliphate against the hated Ommeiades. He crossed the 
desert with only a feeble train,—his wife, his sister Fatima, two of his 
sons, and a few armed hofsemen, when on reaching Kerbela, then a desert 
atation about a day’s journey from the west bank of the Euphrates and in 
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the near neighbourhood of Cufa, he found drawn up to meet him a host, 
not of retainers, but of foes. The narrative of what follows is among the 
most pathetic in all history. The noble son of Ali and Fatima, the 
favourite grandson of the Apostle of God, after deeds of valour romantic 
even inan Arab of that age, fell pierced through and through with the 
arrows and javelins of the cowardly assailants who did not dare to come 
within the sweep of his arm. One of his sons and a nephew had already 
been slain in his sight. His other son, his wife, and his sister were car- 
ried away captive to Damascus. They smote off the head of the son of 
Ali, and paraded it in triumph through the streets of Cufa. “As it passed 
along, the brutal Obeid-ullah, the governor of the city, strack the mouth 
of the dead man with his staff. ‘Ah,’ cried an aged Mussulman whom 
horror and just wrath made bold, ‘ What a foul deed is that !—on those 
lips I have seen the lips of the Apostle of God.” 
This tragic event stirred the heart of Islam to its very depth.” 


NOTE III. 


D’Ohsson, following Ibrahim Halcbi, classifies the Sunni jurists into 
seven ranks. In the first rank he places tho four principal Imams; with 
reference to the others the classification is as follows :— 


SECONDE CLASSE. 


Elle comprend un trés grand nombre de docteurs, dont les plas estimds 
sont I’Imam Ebn Youssouph, I’ Imam Mohammed, I’'Imam Zufér, ’ Imam 
Mezny et’ Imam Buweyly. Ils sont presque tous disciples de l’Imam Azam, 
dont ils suivirent lésprit dans l’explication des différens points de morale 
et de pratique, & la réserve do quelques-uns, sur lesquels ils debitérent 
des opinions opposées ; une partie de ces variantes fut méme adoptée par 
les juristes postérieurs, dans leurs codes de jurisprudence, ainsi qu’il sera 
expliqué plus bas. 

TROISIEME CLASSE. 

Les docteurs les plus notables de cette classe sont les Imams Khassaj, 
Tahhawy, Hassan-Kerkhy, Schems’-ul-Eymet ul-heulvany, Es-Serakh’y, 
Fakhr’ul Islam, Pezd-wy, Fakhr’ud-dinn, et Cazi-Khaun. Ils sont tous par- 
tisans et observateurs fidéles de ce qui a ¢té genéralement établi ot 
statné par les Imams do la premiére classe, et expliqué par ceux de la 
seconde. 

Ils n’ont fait qu’éclaircir et résoudre plusieurs questions omises jus- 
qu’alors, en les développant d’aprés l’esprit et les décisions des quatre pre- 
miers Imams. Ainsi cette classe de docteurs, n’ayant rien donné de son 
propre fond, est, par cela inérvie, désignée sous le nom de tabaka-sufla, 
qui signifie classe inferieure. 

QUATRIEME CLASSE. 


On y distingue, entre autres, Kerkhy, Razy “el Asshab’y. Tis portent 
la dénomination particulidre Asshab-takhridjh, pour désigner que ces 
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juristss se sont bornés, d’un cOté, & donner de l’extension aux puints déja 
expliqués et éclaircis par les Imams des trois premiéres classes, et de 
Vautre, 4 en tirer des conséquences absolument dans le méme esprit. 


CINQUIEME CLASSE. 


Les Imams les plns distingués de cette classe, sont Eby-Hassan-Cou- 
doury et Sahhib-Hidayé.. On les applle Asshab’y-Terdjthh, parce que leur 
principal mérite est d’avoir compulsé les ouvrages des précédens Imams, 
discuté leurs variantes, et fixé, par leur choix, celles qui devoient avoir la 
préférence. 

SixieME Cuassxz. 


Sahhid-Kenz, Sahhib’ul-Mukhtar, Sahhib-ul-Medjhm4 et Sahhib- Wikayé, 
sont les plus estimés de ces docteurs. Tout leur travail se réduit 4 exposer 
leur opinion particulicre sur le mérite des ceuvres et des decisions canoni- 
ques des Imams de la quatriémo ot cinquidéme classe. 


SEPTIEME CLASSE. 


Elle contient tous les Imams postérieurs qui ont écrit sur le culte com- 
me gar la jurisprudence, d’aprés l’esprit et opinion de ceux des six antres 
classes. Tels sont les fameux ouvrages de Tatar-Khaniyé, de Hindiyé, d’ 
Eb'ul Léyss, de Medjhma-ul-Bahh-reyun, d’Ebul-Cassim, de Kirahiyeth'ul- 
Fetawa, &o. &o. On donne eénérafemont & tous ces écrites lo nomme de 
Mutawelath, parce qwils sont trés-volamineux, et qu’ils traitent fort an 
long de tontes les matiéres relatives 4 ces lois canoniques. 

Cette derniere classe est consée comprendre aussi tous les docteurs et 
tous les jurisconsultes qui étudient la science du droit, comme sont, dit le 
méme auteur, les Oulemas do nos jours, décorés, & Végal des anciens 
Imams, des titres des Meschaykh, de Foukahha, et d’Oulema, c’est-d-dire 
anciens, juristes, docteurs ; mais jamais de cclui de Mudjhtehhid ou inter- 
prétes saocrés. 
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CHAPTER I. 


THE LAW RELATING TO GIFTS. 


Section I. 


Under the Mahommedan Law, there is no distinction Lxrcrurz II. 

between ancestral and self-acquired property; and the 
rights of the owner are absolute over both during 
lifetime. He may dispose of it in whatever way he likes. 
But such dispositions, in order to be valid and effective, 
are required to have operation given to them during the 
lifetime of the owner. If a gift be made, the subject- 
matter of the gift must be made over, actually or con- 
structively, to the donee at the time; the donor must in 
fact divest himself of all proprietary rights in it, and 
place the donee so far as practicable in possession thereof. 
The power of testamentary disposition, as will be shown 
afterwards, is restricted to a third. 

This restriction on the disposing powers of a Mahom- 
medan is referred to in the following terms by the Privy 


Council in the case of Rant Khujoor-unnissa v. Mussamut Rani Khu- 


‘ qoor-unnissa 
Roushan Jehan. v. Mussamut 


“<The policy of the Mahommedan Law appears to be to es 
prevent a testator interfering by will with the course of 
the devolution of property according to law among his 
heirs, although he may give a specified portion, as much as 
a third toa stranger. But it also appears that a holder 
of property may, toa certain extent, defeat the policy of 
the law by giving in his lifetime the whole or any part 
1 L. R. 3 Ind. Appeals, p. 307. 
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iba. 


Wakf. 
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of his property to one of his sons provided he complies 
with certain forms.”’ 

This restriction, which is not without analogy in certain 
European systems’, is surrounded with conditions which 
will require great attention in the course of these lectures. 

Dispositions of property divide themselves under two 
heads, viz. :— 

(1) Dispositions inter vivos. 

(2) Dispositions which are in their nature testamen- 
tary, and which are not intended to operate until after 
the death of the person disposing. 

A disposition, however, made at a time when the dispo- 
ser was suffering from a disease, which is technically called 
death-illness (Marz-ul-mout,) is treated as a testamentary 
disposition. But we shall discuss this in detail in due 
course. 

The dispositions inter vivos with which we have princi- 
pally to concern ourselves are Wakf and Hiba. 

(a) A Hiba is the voluntary transfer, without consi- 
deration, of some specific property, (whether existing in 
substance or as a chose in action.)—This definition will be 
more fully explained later.? 

(6) A Wakf is the settlement in perpetuity of the 
usufruct of any property for the benefit of individuals or for 
a religious or charitable purpose. The grant of the usu- 
fruct for a limited time, without consideration and resuma- 
ble at will, is called an ariat (commodatum). The distinction 
between Hiba and Ariat, between the gift of the corpus or 

See Peterson’s English and Scotch Law (1860) pp. 223—-224. 

3 In the Transfer of Property Act, Gift is defined thus :—“ Gift is the 
transfer of certain existing moveable or immoveable property made volun- 
tarily and without considerasion, by one person called the donor, to 
another, called the donee and accepted by or on behalf of the donee. 
Such acceptance must be mede during the lifetime of the donor and while 


he is still capable of giving. If the donee dies before acceptance, the 
gift is void.” 
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substance of a thing, and of the mere income for a limited Lecrure II. 
time, was discussed at considerable length by the learned 
Subordinate Judge of Allyghur in the case of Mahommed  Mahommea 
Faiz Ahmad Khan v. Ghulam Ahmad Khan, whose judg- 1% Ae"ae 
ment was subsequently affirmed and adopted by both the (7 
High Court and the Privy Council. The judgment is so 
exhaustive and thorough, that I cannot do better than trans- 
cribe a portion to illustrate my meaning :— 

«To make a person the owner of the sabamnes of a 
thing without consideration is a hiba (gift), while to 
make him the owner of the profits only without con- 
sideration is an ariat or commodatum, (vide Durr-ul-Mukh- 
tar, Kitab-ul-hiba). In a gift, it is essential that the 
donor should be sane, owner and of age, that the thing 
given be not undivided (mushad) and in possession of the 
donor, and that there be proposal and acceptance. A gift 
is not void for invalid conditions; on the contrary, the 
conditions are void. 

‘‘ For example, if a slave be made a gift of, with the con- 
dition that the donee should set him free, the condition is 
void but the gift is valid, (Durr-ul-Mukhtar, Kitab-ul- 
hiba). In an ariat, it is not necessary that the donor 
should be of age, nor that the thing given should be 
undivided, nor is acceptance after proposal a condition, 
(Alamgirt). In the Imadia, it 1s explained that the ariat 
of a joint property is valid and so are its deposit and sale, 
(Durr-ul-Mukhtar, Kitab-ul-ariat). The words by which 
an ariat is constituted have a special chapter assigned to 
them in the Alamgiri, and I shall copy it in this place to 
shew what words are used in giving a thing in ariat and 
of what signification; (Second Chapter, Kitab-ul-ariat, 
Alamgiri.) If he said, ‘I have made thee owner of the 
profits of this house for a month;”*or, without saying a 


1 1.1L. 3 All. 490. 
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month, ‘ without a consideration,” it will be an ariat. This 
is in the Fatdwa of Kazi Khan. And itis valid by the 
words :—‘* I lent thee this robe, thou mayest wear it for a 
day,”’ or “ I lent thee this house, thou mayest live therein 
for a year;” (Tatarkhania.) If he said, “I make this 
house of mine thy residence for one month ”’ or, if he 
said, “thy residence for my lifetime,” this will be an 
ariat; (this is in the Zahiria.) And if he said, “I 
made thee be borne on her for God’s sake,” it is an ariat ; 
(Fatiwa Kazi Khan.) And if he said, “ my house is for 
thee a gift by way of residence,” or “‘ a residence by way 
of gift,” itis an ariat; thisisso in the Hedaya. And 
if he said “ my house is for thee given by way of a resid- 
ence ’’ or “fa residence by way of Sadkah (alms)” or “a 
Sadkah by way of ariat” or, “a loan (ariat) by way of 
gift,” all this is ariat ; this is so in the Kaf. And if 
he said, ‘“‘ my house is for thee, if thou survivest me, and 
for me if I survive thee,” or “for thee a wakf,” it is an 
ariat according to Abi Hanifa and Mohammed, but a 
gift according to Aba Yusuf, and the words “ rakba ” 
and “‘ habas’’ are void; this is soin Baddia. If he said 
‘‘my house is for thee, if thou outlivest me, and for me, 
if I outlive thee” or “a wakf for thee,” it will be an 
ariat according to all; this is so in Yanabia. “I made 
over this ass to thee so that thou mayest use it and feed 
him with grass at thy own cost,” this will be an ariat. 
This is soin Kunia. If he said, “I have given thee this 
tree for eating the fruit thereof ”’ it 1s an ariat, unless he 
intends a gift by it. This is soin Tamar Tashi. 

«¢ These are the words from which an ariat is construed, 
and it will also appear from looking at all of them that 
the word “ wahabto” -(I made a gift) is not found any- 
where among them: The words “ hibatan suknah” or 
“ syknah hibatan’? which are used above do not mean 
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a gift of the substance of the thing. They are only an 
elucidation of “ dari laka,” so that the meaning is that 
the house which is given is for residence. I shall now 
give those words which constitute a gift, and they are of 
three kinds. First those which are specially made 
(adapted) fur a gift; secondly, those which denote a gift, 
metaphorically or by implication; and thirdly, those 
which import hiba or ariat equally. I copy the follow- 
ing from the Alamgiri, Kitab-ul-hiba, Chapter fF. “ The 
words by which giftis made are of three kinds; First, 
those which are specially adapted or made for hiba ; 
secondly, those which denote hiba by implication or 
metaphorically ; and thirdly, those which may import 
hiba or ariat equally. Of the first kind there are such 
as these :—‘‘ I made a gift of this thing to thee,” or “I 
made thee owner of it” or “I made it for thee,”’ or 
“this is for thee” or “I bestowed upon thee or gave 
thee this.” All this is hiba. Of the second description 
are such as these—“ I clothed thee in this garment ”’ or 
“* T gave thee this house for thy lifetime.” This is gift. 
In the same way if he said “ this house is for thee for my 
age,” or “ for thy age or for my lifetime,’ or “for thy 
lifetime, so that when thou art dead it will revert to 
me,” then the gift will be valid and the condition void. 
But the third kind are such as these :—Should he say “ this 
house is for thee,’ or “for me if I survive thee,” or “a 
wakf for thee,”? and make it over to him, it is an ariat 
according to the two, Aba Hanifa and Mohammed, and a 
hiba (gift) according to Abi Yusuf. The above question 
shows that the word “ wahabto,” the meaning of which is 
‘“T made a gift of,” is a word specially adapted for gift 
(hiba) and is not used to denote a loan. And this is the 
word which has been used in the document entitled hiba- 
namah (deed of gift). None of the doubtful words have 


6 
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been used in this document and the words used after it 
are by way of advice (mashwara). There is an example 
in the law-books eminently applicable to the present case, 
which makes it clear that the transaction in dispute was 
one of iba and not of ariat. This example is to be 
found in all the books, in the Hedaya, in the Durr- 
ul-Mukhtar and im the Alamgiri:—“< dart laka hibataun 
taskunahu,”’—‘ My house is for thee by way of gift that 
thou mayest live in it.’? It is arule in Arabic that a 
verb sentence is never used as explicative (tafsir) of a 
noun sentence; ‘dari laka hibatan’ is a noun sentence 
and ‘ taskunahu’® averb sentence; ‘ taskunahw’ cannot 
therefore be explicative of the preceding sentence. On 
the contrary, the donor by way of advice, counsels the 
donee to live in it; and the latter is free to adopt the 
counsel or not. Among the sentences by which a valid 
gift may be made the following appears in the law- 
books :—Durr-ul-Mukhtar, ‘my house is for thee that 
thou mayest live in it.’ Because the words ‘ that thou 
mayest live’ (tuskunahu) are an advice and not an explana- 
tion, for a verb is not adapted to be explicative of a 
noun. So then he counsels him in the mode of his pro- 
prietorship by telling him to live init. So if he likes, 
he can accept the advice, or he may not accept it. But 
if it be said, ‘‘ dari laka hibatan suknah” or “ suknah 
hibatan ’’ as mentioned in the words used to describe an 
ariat, there “ hibatan suknah”’ is a tafsir or explanation 
of ownership, contrary to “ dart laka hibatan taskunahu ” 
where it is not a tafsir. Hedaya :—If he said “ by way of 
gift that thou mayest live in it,’”’ then it is a gift, for his 
saying “‘ taskunalu,”’ that “ thou mayest live in it,” is an 
advice, and not an explanation and il is an index of the 
object, unlike his saying “habatan suknah’? for it is 
tafsir to it. In the deed of gift, the words “ made a gift 
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of’ and put her in possession, are followed by the direc- Lecture H. 
tion that the sister-in-law may manage the villages and _—— 
apply their income to meet her necessary expences 
and to pay the Government revenue, this is all by way of 
advice and the transaction of gift concluded with the 
preceding words, The words hiba kiyé “(made a gift 
of),’’ denote their real meaning and are made use of with 
reference to the villages. It isa rule in every language 
that a word is always understood to be used in its literal 
meaning, though of course when the literal meaning is not 
applicable the metaphorical one may be understood. It 
is not necessary to refer to Arabic books alone for further 
corroboration of this fact. The word gift is perfectly 
applicable in its literal sense in the document, where 
these words are used. The donor was not a minor, nor the 
subject of gift mushad (undivided), There is no reason why 
the word hibu should be held to mean an ariat (loan) 
and why, when itis clearly stated that the mouzas of 
Sahauli and Kamualabad are made a gift of, the context 
should be construed to mean that the profits of the mouzas 
Kamalabad and Sahauli were given as ariat. On a perusal 
of the whole document, it clearly appears that Faiz 
Ahmad Khan never even thought of effecting an ariat. 
He has used sufficient words by which nothing but a gift 
could be intended. The whole mauner is that of a gift, 
and there is not even the trace of an ariat. The value of the 
property was fixed, the full stamp-duty was paid, and lest 
the property should be suspected to be mushad, or undivi- 
ded, and the gift vitiated on that account, he stated that 
‘‘ both villages are owned by me without the partnership 
of any one else.”” Then using the word ‘ dba,’ he declared 
that he had made a gift and confirmed it, so far as to 
write that neither he nor his heirs ghall have any claim. 
At the conclusion, he expressed the nature of the docu- 
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paCTUEe Il. ment by saying that he had written it by way of a deed 


or 
gift simple. 


of gift. He also stated in the document that he had 
made over the possession to the Mussamat which is the 
completion of the gift (but which is not necessary in an 
ariat or loan.) He made the Mussam4t execute a docu- 
ment in the way of kabuliat (acceptance) which was ne- 
cessary for the validity of the gift (not necessary in an 
ariat). After the conclusion of the words of the docu- 
ment and writing “ fakat”’ (end) the words headed “‘ P. S. 
I promise*’ used by the defendant, further elucidated 
the nature of the gift and show that it was a hiba-bil- 
ewaz (gift for consideration). There is no reason why all 
the words should not be understood in their literal sense, 
and why the transaction should be considered as ariat 
(commodatum), about whichthere is no word at all 
in the whole document. The transaction cannot be con- 
sidered to be an aviat, unless all the words be construed 
in a sense other than literal: but for this there must bea 
very strong reason, which the Court thinks does not 
exist.”! The result of the ruling of the Privy Council in 
this case appears to me to be this, that “‘ where there is 
an absolute gift, words describing its objects do not limit 
or cut down its operation.” 


Secrion II. 
AIBA OR GIFT SIMPLE. 


Amony Mahommedans, the Law relating to the subject 
of hiba possesses special importance. The principle of 
exclusion which prevails in all the schools from the ab- 
sence of the right of representation—causes much hard- 

2 I havo given this judgment in extenso to throw into strong relief, 


the distinction between hiba and ariat so clearly pointed out by the Sub- 
ordinate Judge in this case, 


HIBA OR GIFT SIMPLE. 45 


ship. For example, if a man has three sons, one of whom Lucrusz II. 
dies in the lifetime of his father leaving children, these = 
children are excluded from the inheritance by their un- 
cles. Females under the Mahommedan law take smaller 
shares than sons. Under the Sunni Law especially, 
owing to the principle of agnacy (fdsib) considerable in- 
justice is frequently occasioned which it is often the 
endeavour of owners of property to avert in their lifetimes. 
The children of a daughter are excluded from inheri- 
tance in preference to brother’s sons. To remedy these 
evils, it has become frequent among Mahommedan fa- 
milies in India, as elsewhere, to have recourse to hibas, 
whereby it is not only endeavoured to correct any such 
injustice as I have indicated, but oftentimes to give a 
larger share to one heir than the other. The lawfulness 
of giving a larger share to one heir than the other by a 
disposition inter vivos is specially recognised in the 
Alamgurt. 

“Tf a man in health making gifts to his children 
should desire to give to some of them more than to 
others, he may lawfully do so according to Abi Hanifah, 
when the children in whose favour the distribution is 
made are superior to the others as regards religion, but 
when they are all equal in this respect it is abomina- 
ble to make any distinction. According to Abi Yusuf, 
an unequal distribution may lawfully be made when 
there is no intention of injuring any of the children 
and as much should be given to a daughter as to 
ason. The futwa is in accordance with this and it 
is approved. But if a man in health should give the 
whole of his property to one child it is lawful judicially,’ 
though he is sinful for so doing. And when a man has a 
profligate son he should give him,no more than may 
suffice for his maintenance that he may not be aiding 
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him in his wickedness. While if he has a son given to 
learning instead of business he may lawfully give more to 
him than to therest.””?! The frequency with which Hibas 
are made in India makes it necessary that we should 
examine carefully the provisions of the law on this 
subject. 

Hiba isa voluntary gift’ of property or the substance 
of a thing by one person to another so as to constitute 
the donee, the proprietor of the subject matter of the 
gift. It requires for its validity three conditions: (1) a 
manifestation of the wish of the donor; (2) the acceptance 
of the donee, either impliedly or expressly; and (3) the 
taking possession of the subject matter of the gift by the 
donee, either actually or constructively.’ 

The Hanafi lawyers define Hiba as the conferring of a 
right of property in something specific without an ex- 
change. Sidi Khalil (the Maliki lawyer) detines it as an 
act of liberality by which the proprietor bestows a thing 
without the intention of receiving anything in ex- 
change. But the best definition of a Hiba is that 
given by the Shiah lawyers. They declare it to be an 
obligation (akd) by which the property in a specific ob- 
ject is transferred immediately and unconditionally with- 
out any exchange and free from any pious or religious 
purpose on the part of the donor.6 A gift may be made 


verbally as by writing. The Transfer of Property Act 


Kamar-un- 
Vv. 


leaves this provision of the Mahommedan law untouched. 
And the Privy Council in the caseof Aamar-un-nissa 
Bibi v. Hussaini Bibis upheld a verbal gift when it ap- 
peared tu be supported by all the circumstances. 


1 Fatdwa-i-Alamgiri, 1V, p. 545, 

? That is, without consideration. 

© Nundu Singh v. Meer Jaffer Shah, 1 Sel. Rep. 5. 

¢ Tf an exchange is obtained, the character of the gift is changed. 
® Mafatib ; Irshad-nul-Azhan: Shuraya ul-lslam, p, 211. 

¢ I. L.3 All. 206. 
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There is another species of donation among the Mussul- Lecrosz Il. 
mans, charitable in its character and called Sadkah,} a 
made in view of the future life. It takes its origin from 
the directions contained in the Koran, notably in Sura II, 
verse 211, “the goods that you give shall be known to God.” 

This species of gift is always irrevocable according to all 
the schools, but we shall deal with it in the order in which 
it occurs. Technically the donor or grantor is called 
Wihib, the donee Mouhoob-alaih and the subject matter of 
the gift, Mowhoob. 

The qualities necessary for making a valid Hiba, in Capacity to 

other words, the capacity for making a donation, or what ™°*° 2 #10 
might be called a voluntary settlement, are the same as 
those required for the validity of any other contract. 
Every act which in the Mahommedan Law would be treated 
under the head of tussarufét-i-shariyeh (legal transac- 
tions) presupposes a certain amount of free volition. 
““ Consent,” as has been well-remarked, “is an act of 
reason accompanied with deliberation, the mind weighing 
as in a@ balance the good and evil on both sides.”” Every 
legal act under the Mahomedan law is regarded as an 
akd or obligation, and the validity of every obligation 
depends on the faculty or capacity of the person doing 
the act to consider freely and rationally the consequences 
resulting therefrom. If the person is, by virtue of an 
inherent or superimposed and accidental disqualitication, 
incapable of exercising his volition in a rational manner 
and with perfect reasoning, any obligation entered into by 
him is null and void. 

The conditions therefore necessary for the validity of 
any disposition are the following :— 


(1) Majority. 
(2) Understanding. : 


1 Properly votive offerings, sve the Hedayah. 
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(3) Freedom. 
(4) Ownership of the subject matter of the disposition. 


Now these conditions are not restricted to gifts alone; 
they apply to all dispositions of property. 

Persons under the age of puberty are deemed infants 
(saghir), and are treated as having no capacity to bind 
themselves for want of sufficient reason and discernment 
of understanding. Minority under the Mahommedan law 
ceases on the completion of the 15th year.’ And, there- 
fore, before the passing of Act IX of 1875, a Mahommedan 
who had attained the 15th year was qualified to make a 
valid disposition of his property. Since Act IX of 1875 has 
come into force, there are three ages of majority recog- 
nized by law. Section 3 of Act IX of 1875 saves the 
Mahommedan law of majority in questions relating to 
marriage, dower and divorce. ‘ In respect of all other 
acts, the age of majority for persons who are wards of 
Courts, or for whom a guardian has been appointed by a 
Court of Justice is 21, for others it is 18.’ In the first 
case, a person would not be able to make a gift under 
the Mahommedan Law unless he has completed his 
21st year, and in the latter case his 18th year. Owing to 
this peculiarity in the Majority Act, serious difficulties 
might arise concerning the capacity of one and the same 
individual in respect of different acts. For example, 
though a person, on the completion of his 15th year, may 
enter into a contract of marriage for any dower, would he 
have the power of commuting the dower by a bye mukdsa ? 
Similarly would a woman over 15, but under the age of 
majority fixed by the Act, have the power of making a 
gift of her dower or remitting it to her husband ? 


1 According to the gene.al opinion, though as will be seen afterwards 
some jurists have held the completion of the 18th year as the age of 
majority. 
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Obligations entered into by idiots, lunatics and other Lecrons IU. 
persons non compotes mentis are null and void, provided, aa 
however, a person, who is afflicted by lunacy, has lucid in- 
tervals, any act committed during such interval would be 
valid, subject to certain restrictions. 

‘‘ The causes of inhibition,”’ says the Hedfya, “‘are three, Causes of 

ic, 38 . ° : Inhibition. 
viz., infancy, slavery and junum (insanity).”! Though the 
law books use the term junun, as the only cause of inhi- 
bition, it may safely be taken from the examples cited, 
that the classes of persons, around whom the law throws 
its safeguards, are not confined simply to the persons 
who are afflicted with lunacy, or insanity, in some form or 
other, but also to those who from accidental circumstances 
lose for the time being their power of understanding. 
Story has adopted the enumeration of Lord Coke of the 
different classes of persons who are deemed in law to be 
non compotes mentis, and this enumeration may be adopted 
asa safe guide to the principle upon which the Mahom- 
medan Law proceeds in holding the acts of persons not 
Gkil as invalid in law. 

“Lord Coke has enumerated four different classes of Non com- 
persons who are deemed in law to be non compotes” meee 
mentis. The first is an idiot or fool natural; the second 
is he who was of good and sound memory, and by 
the visitation of God has lost it; the third is a lunatic, 
lunaticus qui gaudet lucidis wntervallis and sometimes is 
of a good and sound memory and sometimes non compos 
mentis ; and the fourth is a non compos mentis by his own 
act, as a drunkard. In respect to the last class of persons, 
although it is regularly true, that drunkenness doth not 
extenuate any act or offence committed by any person 
against the laws but it rather aggravates it, and he shall 
gain no privilege thereby, and although in strictness of 

! Hed. II], (English translation,) p. 468. 
7 
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law the drunkard has less ground to avoid his own 
acts and contracts than any other non compos ments, yet 
courts of equity will relieve against acts done and contracts 
made by him, while under this temporary insanity, where 
they are procured by the fraud or imposition of the other 
party. For whatever may be the demerit of the drunkard 
himself, the other party has not the slightest ground to 
claim the protection of courts of equity against his own 
grossly immoral and fraudulent conduct.” 

“But to set aside any act or contract on account 
of drunkenness, it is not sufficient that the party is under 
undue excitement from liquor. It must rise to that degree 
which may be called excessive drunkenness, where the 
party is utterly deprived of the use of his reason and under- 
standing ; for in such a case, there can in no just sense be 
said to be a serious and deliberate consent on his part, and 
withont this no contract or other act can or ought to be 
binding by the law of nature. If there be not that degree 
of excessive drunkenness, then courts of equity will not 
interfere at all, unless there has been some contrivance or 
management to draw the party into drink or some unfair 
advantage taken of his intoxication to obtain an unrea- 
sonable bargain or benefit from him. For in general, courts 
of equity as a matter of public policy, do not incline on the 
one hand to lend their assistance to a person who has ob- 
tained an agreement or deed from another in a state of 
intoxication, and on the other hand they are equally un- 
willing to assist the intoxicated party to get rid of his 
agreement or deed merely on the ground of his intoxica- 
tion at the time. They will leave the parties to their 
ordinary remedies at law unless there is some fraudulent 
contrivance or some imposition practised.” * * * 

“ In regard to drunkenness, the writers upon natural and 
public law adopt it, as. general principle, that contracts 
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made by persons in liquor, even though their drunkenness 
be voluntary, are utterly void, because they are incapa- 
ble of any deliberate consent; in like manner, as persons 
who are insane or non compotes mentis. The rule is so 
laid down by Heineccius and Pufendorf. It is adopted 
by Pothier, one of the purest of jurists, as an axiom which 
requires no illustration. Heineccius in discussing the sub- 
ject has made some sensible observations. Hither, says 
he, the drunkenness of the party entering into a contract is 
excessive, or moderate. If moderate, and it did not quite 
so much obscure his understanding as that he was igno- 
rant with whom or for what he had contracted, the con- 
tract ought to bind him. But*if his drunkenness was 
excessive, that could not fail to be perceived, and there- 
fore the party dealing with him must have been engaged 
in a manifest fraud, or that at least he ought to impute it 
to his own fault, that he had dealt with a person in such 
a situation. The Scottish law seems to have adopted this 
distinction, for by that law persons in a state of absolute 
drunkenness, and consequently deprived of reason, cannot 
bind themselves by any contract. But a lesser degree 
of drunkenness which only darkens reason has not the 
effect of annulling contracts.”’ 

“Closely allied to the foregoing are cases where a person 
although not positively non compos, or insane, is yet of 
such great weakness of mind as to be unable to guard 
himself against imposition or to resist importunity or 
undue influence. And it is quite immaterial from what 
cause such weakness arises, whether from temporary ill- 
ness, general mental imbecility, the natural incapacity of 
early infancy, the infirmity of extreme old age, or those 
accidental depressions which result from sudden fear or 
constitutional despondency or overwhelming calamities. 
For it has been well remarked, that, although there is 


Lecture II. 
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Tl. no direct proof that a man is non compos or delirious, yet 
if he is a man of weak understanding and is harassed and 
uneasy at the time, or if the deed is executed by him m 
extremis, or when he is a paralytic, it cannot be supposed 
that he had a mind adequate to the business which 
he was about, and he might be very easily imposed upon.” 1! 
Mere imbecility or saféhat is no ground of inhibi- 
tion. The acts therefore of a person who, without being 
positively non compos or insane, is yet of a weak mind are 
valid, unless they are stamped with the indicia of fraud. 
In the consideration of cases falling under this head, it 
will be as well to bear in mind the words of Mr. Justice 
Story, as explaining the* principles upon which the Eng- 
lish Courts of Justice would avoid the acts of persons, 
who are suffering from such extreme weakness of mind as 
to be unable to guard themselves against imposition, or to 
resist importunity or undue influence. 

Huriyet or freedom is another necessary condition for the 
validity of a contract. A bondsman labours equally un- 
der the inhibition which applies to the acts of infants 
and non compotes mentis. But there is this difference 
between the case of a bondsman and those suffering 
from insanity, that whereas the act of a bondsman may be 
ratified by his master as the act of an infant may in some 
cases be ratified by his guardian, the acts of a lunatic are 
absolutely null and void. The reason of the inhibition 
upon the acts of the bondsman is given at great length 
in the Hed&ya. 


1 Story’s Equity Jurisprudence, I, §§ 230—234. 

2 In the case of Kamarunnissa Bibi v. Hussani Bibi, I. L. BR. 3 All. p. 
206, the Judicial Committee of the Privy Council had to deal with a similar 
question, and they held on a review of all the circumstances that the 
donor was able to comprehend the transaction though apparently a person 
of weak intellect, and thut the gift could not be impugned on that ground. 

> Hedaya, IIT, p. 473. 


@ 
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Since slavery, however, does not exist in British India, 
even in the mild form in which it is recognised under the 
Mahommedan law, the question has little more than a 
mere antiquarian interest as throwing light upon a state 
of manners rapidly passing away, in the full light of mo- 
dern civilisation and owing to a more correct reading of 
the laws of the Arabian Prophet. 

The incapacity resulting from bondage is attached to 
the status of the bondsman, who stands, in the eye of the 
law, in the position of a minor, and is not treated as sui 
juris. But temporary loss of liberty, or rather freedom of 
volition by the exercise of constraint, duress or undue 
influence, as it does not affect the status, is not a ground 
of inhibition, and consequently contracts entered into un- 
der undue influence or coercion are valid, if ratified by 
the person contracting after the constraint or undue in- 
fluence has ceased. In the Mahommedan law-books a 
special chapter under the head of I/4rah is devoted to the 
doctrines applicable to questions referred to in this place, 
but though some of the principles seem at first sight to 
fall much short of the rules recognized by the English 
Courts of Equity with reference to cases of undue in- 
fluence, in general the principles are analogous. The doc- 
trine, that in order to avoid a contract entered into by a 
free, sane and adult person, on the ground of Ikrah or com- 
pulsion, it must be shown that the ‘“‘ compeller ”’ was in a 
position to carry out any threat held out by him, and that 
the threat itself was such as would influence the conduct 
of a reasonable person, only represents in another form 
the rule of equity, that the undue influence was such as 
would give rise to the presumption, that it might bond 
fide stop the exercise of free volition on the part of the 


1 Compare De Montmorency v. Devereux, 7 Cla& Fin. 118. Compare the 
provisions of the Indian Contract Act (IX of 1872) §§ 14, 15 & 16. 
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Lectvzr Il. person affected thereby. Any circumstance which so 
entirely overcomes the free agency of the party and ex- 
poses him to a fraudulent advantage or imposition would 
justify the Kazi to set aside the contract. ‘“ Ikréh or 
compulsion,” says the Hedaya,! “‘ applies toa case where 
the compeller has it in his power to execute what he 
threatens whether he (the compeller) be the Sultan or any 
other person as a thief (for instance). The reason of this 
is that compulsion implies an act, which men exercise 
upon others, and in consequence of which the will of the 
other is set at nought at the same time that his power of 
action still remains. Now this characteristic does not 
exist unless the other (namely, the person compelled) be 
put in fear, and apprehend that if he do not perform what 
the compeller desires, the threatened evil will fall upon 
him, and this fear and apprehension cannot take place 
unless the compeller be possessed of power to carry his 
menace into execution ; but provided this power does exist, 
it is of no importance whether it exist in the Sultan or in 
any Other person. With respect to what is recorded from 
Abt Hanifa, that compulsion cannot proceed from any ex- 
cept the Sultan, the learned remark that this difference 
originates merely in the difference of times and not in any 
difference of argument, for in his time none possessed 
power except the Sultan, but afterwards changes took 
place with respect to the customs of mankind. It is to 
be observed that in the same manner as it is essential to 
the establishment of compulsion, that the compeller be 
able to carry his menace into execution, so likewise it is 
requisite that the person compelled be in fear that the 
thing threatened will actually take place, and this fear is 
not supposed, except it appear most probable to the person 
compelled, that the compeller will execute what he has 

1 Hedéya, III, p. 452. 
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threatened, so as to force and constrain him to the per- 
formance of the act which the compeller requires of 
him.” 

‘SA person forced into a contract may afterwards dis- 
solve it. If a person exercise compulsion upon another 
by cutting, beating or imprisonment, with a view to make 
him sell his property, or purchase merchandise, or acknow- 
ledge a debt of one thousand dirhems to a particular 
person, or let his house to hire, and this other accordingly 
sell his property, purchase merchandise or so forth, he has 
it afterwards at his option either to adhere to the con- 
tract into which he has been so compelled, or to dissolve it 
and take back or restore the article purchased or sold, 
because one essential to the validity of any of these con- 
tracts is, that it have the consent of both parties, which is 
not the case here as the compulsion by blows or other 
means rather occasions a dissent and the contract is 
therefore invalid, unless the means of compulsion be 
trifling. (This rule, however, does not hold where the 
compulsion consists only of a single blow or of imprison- 
ment for a single day, since fear is not usually excited 
by this degree of beating or confinement. Compulsion 
therefore is not established by a single blow or a single 
day’s imprisonment, unless the compelled be a person of 
rank, to whom such a degree of beating or confinement 
would appear detrimental or disgraceful; for with respect 
to such a person compulsion is established by this degree 
of violence, as by it his volition is destroyed.” 

As in the English law, compulsion is not confined, there- 
fore, to actual duress or restraint or even threats. It ex- 
tends to all class of cases where the person has no free 
will, but stands in vinculo juris in consequence of extreme 
terror or apprehensions for himself *or any other indivi- 
dual. Extreme necessity or distress, gross misapprehen- 


Lecture IJ. 
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‘Lscrvre II. gion as to the nature of the relationship between the con- 
= tracting parties, circumvention or the influence of one 
mind over another, all come within the doctrine of com- 
pulsion. The Mahommedan Law contains no specific rules 
relating to the obligations imposed on persons standing in 
a fiduciary relationship to the donor, but generally the 
doctrines recognised by the English courts of equity are 
applicable to such cases. The Bombay High Court has 
gone so far as to hold a giftinvalid which contravened 
the principles recognized by English courts of equity 
with regard to persons standing in a fiduciary relationship 
to the donor, though the donor who was a Mahommedan 
lady, apparently possessed the capacity requisite under the 
Mahommedan Law to make a valid hiba. And the same 
rid aren principle was enunciated and enforced by the Judicial 
wab Syed Alli Committee of the Privy Council in the case of Tacoordeen 
Hussain Tewary v. Nawab Syed Alli Hussain Khan. 
Subject- It is also a condition to the validity of a gift that the 
= on subject-matter should be the property of the donor, other- 
oe wise the gift is ipso facto void. 
Whether a person in insolvent circumstances, or ex- 
Insolvent tremely involved in debt, can make a voluntary settlement, 
aa is a question answered in two different ways by the 
Mahkis and Hanafis, though in the result the two schools 
seem to coincide. The Malikis hold that a person so 
situated is under an “ inhibition’ regarding any dealing 
with his property.?, According to the Hanafis there is no 
incapacity, but the Kazi may avoid the act at the in- 
stance of the creditors. This is in accordance with the 
doctrines of the English Law according to which voluntary 
settlements in fraud of creditors are held void. 
The mere existence of debts is no ground for invalida- 


10. R. 2 Ind. App. 192. 
? See Hédaya, II], Eng. Tr. p. 484. 
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ting a voluntary conveyance. To render such a convey- 
ance void against creditors, either existing or subsequent, 
it is indispensable that it should transter property which 
would be liable to be tuken in execution for the payment 
of the debt.” 


The principles applicable to such cases are fully eluci- 
dated in the cases noted in the margin.? A married 


Story, I, § 367; Dundas v. Dutens, 1 Ves. Jr., p. 196. 

Ramtonoo Mookerjea v. Bibi Jeenut, Fulton’s Keports, p. 152 ; Chunder 
Madhub Doss v. Ameer Ali and others, 25 W. R. p. 119; In Sharf v. 
Soulby, 1 M. and G., the bill alleged “ that at the time of exccuting a vo- 
luntary settlement, the settlor was in insolvent or in embarrassed cir- 
cumstances, or indebted to divers persons,” it was held that‘‘ in the absence 
of any proof of actual insolvency, the mere fact of the settlor then 
owing sume debts was not sufficient to invalidate the scttlement.”’ The 
judgment in Bibi Jeenut’s case is too important not to be given in 
extense r— 

Pret, C. J.:—* The passage cited from Macnaughten, p. 222, for the 
lessor of the plaintiff is not applicable, as that relates to a gift of money 
for money, and there possession is necessary. In this case, the lessor of the 
plaintiff claims under Jumeat Khan, and as such, is estopped by the recitals 
in this deed of gift, which is of a prior date. This is not a case in which 
the assignce is disputing the validity of the deed for the benefit of credi- 
tors. There is no doubt the deed is genuine, and as to the time of execa- 
tion, no evidence having been given to the contrary, we must presume 
that it was executed at the time it parports to be dated. The deed hag 
been proved in the usaal manner by calling one of the attesting witnesses, 
and it was not necessary to go further. The Kazee, however, before 
whose predecessor it was registered, in confirmation of this presumption, 
states that, in his opinion and from the practice of his office, the seal of the 
Kazec, who registered the deed, was ailixed about the time at which it is 
alleged to have been affixed. This, however, is merely in confirmation and 
strengthens the presumption. This deed then being of a prior date, the 
subsequent purchaser must impeach it for fraud; all those grounds on 
which a deed is gonorally impeached are, however, wanting in this case. 
There is no evidence before us that the donor was in debt at the time of 
making this gift, nor is there any evidence to show that he executed it in 
contemplation of insolvency or with a view to defraud creditors. This, 
morcover, is not the case of a simple and voluntary gift, but of a gift for a 
consideration. The lessor of the plaintiff is in no better position than the 
The prior conveyance or marriage softlement and recital of 
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donor. 
possession rendered arc evidence against the donor, and go against the 
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woman is not debarred by the status of marriage from 
making any disposition during the subsistence of mar- 
riage, as if she were a femme sole. 

Gifts by persons suffering from a mortal sickness are 
treated differently by the several schools. According to 
the Malikis such gifts are invalid. According to the 
Jéma-ush-Shattdt, which is a work of great authority 
among the Shiahs, a gift made by a person suffering from 
a mortal illness which ends fatally, is valid with reference 
to the entire disposition, provided delivery takes place be- 
fore the death of the donor, and provided the donor is in 
the perfect possession of his senses. 

The principle is stated thus’? :— 

“A man makes a gift in death-illness (Marz-ul-Maut) 
of all his property to another whilst in possession of his 


lessor of the plaintiff who comes in under him. The evidence thus clear- 
ly shows that possession was given, but none of the authorities even in 
cases of gift show that possession must be continuous, indeed it would be 
absurd to suppose the necessity of the husband’s never occupying those 
premises which he has given to his wife. Now, though the validity of a 
gift depends upon the seisin, the validity of a sale is derived not from the 
seisin but from the contract, and the passage cited from Macnanughten, 
p. 221, clearly shows that this deed must be construed according to the 
rules affecting the laws of sale. Under this gift, the wife may have a 
good title when the other donces would not from failure of consideration. 
As the defendant has taken defence to the whole of the premises, and has 
only proved the title to a portion, the verdict must be for the lessor of the 
plaintiff, but execution will be limited to that portion of the premises not 
given to the wife in this deed of gift. We will, however, rescrve liberty to 
Mr. Leith to move to enter a verdict for the lessor of the plaintiff for the 
whole, should he upon consideration think that by the principles of Ma- 
bommedan Law he is entitled to such a verdict.” 
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senses ; is this gift valid with reference to the whole pro- Lecturer II. 
perty or only to one-third ? Is possession of thedonee ne- 
cessary for the validity of this gift? Is possession of only 

a portion valid with reference to the whole? If the donee 

takes possession of the subject-matter of the gift, locks it 

up in-a case and leaves it with the donor, or in the case of 

a gift of a house, if the donor being sick lives in it, 

whilst the donee is in possession thereof, is his possession 
sufficient in law? These involved questions are answered 

in this way :—“‘ yes, the gift is valid with reference to 

the entire property and is not restricted to a third ;” 
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‘‘ Possession of the whole is necessary ; without posses- 
sion, it is not valid ;”’ 

‘Tf the donor dies before possession, the gift is void ; 
unless the donee is an infant and the donor is his guar- 
dian, for the possession of the guardian is tantamount to 
the possession of the minor and separate possession is not 
necessary. Possession of a portion is not effectual with 
reference to the whole ;”’ 

‘Tf possession is actually taken of a moveable thing it is 
sufficient, though it may be left in the house of the donor. 
As regards a house, if it is sufficiently clear possession has 
been taken by the donee, the mere fact of the donor 
dwelling in it according to custom or owing to illness 
will not affect the validity of the gift.!”? In the Shardya, 
however, the principle is laid down differently, ‘‘ when a 
person,”’ says the Sharaya, “las made a gift being danger- 
ously ill at the time, but afterwards recovers, the gift is 
valid. If, however, he should die of the disease, and the 
heirs refuse their assent to the gift, it is valid only to the 
extent of a third of his estate, according to the best tra- 
ditional authority.”” This divergence of views is hardly 
reconcilable, unless it be supposed that the question in 
the Jdma-ush-Shattdt did not refer to the non-assent of 
the heirs, though upon the face of it there is no reason 
for supposing so. According to the Shardya, the Shiah 
principle is exactly the same as under the Hanafi law. 
Whilst*the Jama-ush-Shattdt would only see whether at 
the time of the disposition, the donor was possessed of 
his senses, the Sharaya would only note his death. Con- 
sidering the course of decisions on the question, in which 
it has been held in the case of both Sunnis and Shiahs, 
that a death-bed gift, unless assented to by the heirs, is 
valid only with neference to one-third of the donor’s 


1 Jama-ush-Shattat, chapter on Hiba. 
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estate, probably there will be some difficulty in inducing 
the Indian Courts to accept the principle laid down in 
the Jéma-ush-Shatidét as authoritative law. The question 
will require a thorough judicial analysis and discussion 
before it can be definitively settled. 

According to the Shardya, then, if the donor should 
die after the contract and before possession has been 
taken of the gift, it falls back into his inheritance.’ 

Both these considerations are simple and easy of 
proof. Under the Hanafi law, gifts made in extremis, or at 
a time when the settlor or donor is suffering from a 
death-illness are valid with reference to one-third of his 
estate. The term ‘“death-illness” or Marz-ul-Maut is 
explained thus in the Fatéwa-1-Alamgirt :— 

‘¢When a sick woman has given her dower to her 
husband, the gift is valid if she recovers from her illness, 
and even though she should die of that illness, yet if it 
were nota death-illness, the answer would be the same ; 
but if it were a death-illness, the gift would not be valid 
without the sanction of the heirs. As to the definition 
of a death-illness, it has been said, and this is approved for 
the Fatwa, that when the illness is such that it is highly 
probable that death will. be the result, it 1s a death-illness 
whether she has taken to her bed or not. Abt Lais has 
said that it is a death-illness when a man cannot pray 
standing ; and we adopt this. A sick woman having given 
her dower to her husband then died, whereupon Abt Jafar 
said, that if at the time of the gift she were able to stand 
up for necessary occasions, and raise herself without assis- 
tance, she should be considered as one in health and the 
gift is valid. The most valid definition of death-illness is, 
that it is one which it is highly probable will issue fatally, 
whether in the case of a man it disables him from getting 

1 Shardya, p, 243, 
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up for necessary avocations out of his house or not, such, 
as for instance, when he is a fakeeh or lawyer from going 
to the musjid or place of worship, and when he is a mer- 
chant from going to his shop, and whether in the case of 
a woman it does or does not disable her from necessary 
avocations within doors. The lame, the paralytic, the 
consumptive, and a person having a withered or palsied 
hand, when the malady is of long continuance, and there 
is no immediate apprehension of death, may make gifts of 
the whole of their property. But when a woman has 
been seized with the pains of labour, her acts in that state 
are valid only toa third of her property, unless she re- 
covers when they become lawful to the full amount. If 
she should give her dower to her husband, while in labour 
and should die during the nifas (or prescribed, period for 
purification after child-birth,) the gift would not be valid.” 

The Radd-ul-Muhtéir, however, states the rule in the 
following way: “ For Marz-ul-Maut there is a period of 
one year, and gifts, wakfs and (other) obligations (enter- 
ed into then) are equivalent to bequests and will operate 
with reference to one-third, if possession was taken before 
the donor’s death. If the donor die before giving over 
possession to the donee, then the bequest is null, for the 
gift of the mariz is a bequest, as Kazi Khan and others 
have explained this fully.’’? 


1 At another place occurs the following passage :— 

3% 9 Und} dle ay - Solos Ud! 9 ¢ glaoy oaio dra by , 

uss? oy - dine Aloo olb wt Slo US wyo - dyIt 29 co 
Koyo cystyot lo — Kis ud - Bye dad y Ubi Vig dio Aigo 
Seis ale y Andi Syl eV of wget Cope Usd Kl Y 
Mela eye} dbo A! Wig be ait ew y - auytiy - ore) 3 
oxic Gam y yd ) Kady dat Vc gills Cdl gale © 
ed ye g philly pM Gle pod J we pid ody ond ( OT 
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‘‘ Similarly a sale (made in Marz-ul-Maut) takes effect Lecturz II. 
with reference to athird. The gift of the sick has two  Marz-ul- 
aspects, one with regard to its operation as a bequest, and ae 
the other with regard to the delivery of possession as a 
gift. In bequest, the right of property vests after death ; 
but in gift the property vests immediately.” 


~ alice - soy ELS Gyo DEY 9 BIg Cwatt ye Ub), dial 
wt ey? cytelt eys EGS) 69 Leo Sgt 5% ( Ut dle a 4,5) 
BY UO creel Y Sit gi IY! YE LI slined cle yo Jolnolt 
( dine Koo wl, wl 35,3 ) dot Las 0 dom) wos Jt alk o*) 
Sgtbais Yylbi Sat gas ot I! mars Uler! als bo ale toe 
sd, leit sda ( dic Siyo st aly AF) Gilling I Mg 
EN ye ott od CRIT Ge cope Abi! dag ded, 
wl) GyF 1 par pslingil! jo3 gy dL0s y= asi aio Called 
Bchb yo lah jlo all esl fol AY Usy9 US, a be alyys ¥ 
Le yy wapell (yore Spat uywo Bld w 15a 4 @ yl y pots 
Ylw gloss QE? WC NSE SUAS yySy Lt 9 We eye Lrw yyhy 
slag Y caused slo y pSahet tit lh y aged! BAT wy wt all YE? 
wl=2 ¥ St os” 9 gels wgeJ Unrwo wh y yee aio uslx? Vs 
dg ALY 5 HF) pF 9 corte) ogoly Utity ¥ fog) y ato 
wb Boe ABI pl yl Lede only GMs Glau Ble ( aye 
Bg gQe0 9 é Legas bogs 8) Lo dled wl 910 LHe 4! kis Jas wile 
us y Sylac alas , wily wr? 943 Big was? aw) Ub3 Pad Hy! dat 
GF Gale olf 131 CMU! yo Bal jain Jylbiy ot uf cs! ei y 
co!oh: 10d 9 cpa! dio Slr Maly 69 AY acly 9 dio wle y 
Ler 969 Aylbi om LBL 9 ale slo oly well G50 uySsd 
ust 9 c uedh pil CaS lgeht 52 5 wilt ey S519 5 pris igh Ssyla 
alt} 0 &} gsi tng! Bye psraire 83 90 Had Jib tt Uo 
BS yRy fle IS sie yg bo tiaed? o4283 .,.0 creel 9 5 Lat 
sha lest lank ct ( drove clot I ay) Sipe cat oJ, 
J's JST Vy Jy5 as B56 sy wiSs a) Lo SS 0 a} 2) Jalss 
uF JE Zrldedlt yg onbell boty Ayslerlt glyaell dy crt 9 
Briar and dF rahe Cred Utes 969 0d 1 od iat CUS) 
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<¢ When a sick person makes a gift,” says the Fatdwa-1- 
Alamgiri, ‘‘it does not operate beyond one-third, anything 
beyond a third must be returned by the donee. And this 
applies to the vendor in a sale.” 

It has been held that a deed of gift executed at a time 
when the grantor was about dying cannot operate save as 
a will, and if made in favour of one who is an heir, it 1s in- 
operative without the consent of the other heirs.! 

Under the Hanafi law, the term Marz-ul-Maut is appli- 
cable not only to diseases which actually cause death, but 
to diseases from which it is probable that death will 
ensue, so as to engender in the person affected with the 
disease an apprehension of death. 

But it has been held by the Allahabad High Court, 
that where the malady is of long continuance, and there 
is no immediate apprehension of death, a sick person 
may make a gift of his entire property.” A malady of 
long continuance is an illness which lias lasted for a year, 
and there is no immediate apprehension of death.’ 


es? elct dale y 41,5) KU crmat y dioyodle xad wl ood 
Loy Oa ye Keoybit) Galo hwy ¢ Ire dy (d= 
oF tele SIS ggle & glaker Paid Sty8t 49 cud JRF rgd 
Bf edt 5 stot g te dak gil usd PDE Wf 082 ol 9 9 batt 
gh SHE dee GA ISO 5 tye chad ogral slolt Udita bials 
pee ose Sl yall git Galt Bee?) Goel Gib Ol 
39) 9 IW wae! Keio hat pl g lle Qi dose styl 
lo sla? dis AeSiya Pa wad] 6 Kini g Cys 131 yy eo wl y 
(pT Gert AL,5 ) hol Ge o gilt y wydelt Glet aale care 
@ (eke! QS 69 Koel! Gale glist (as 
Radd-ul-Muhtar, V, p. 628. : 
' Sutherland’s Weekly Reporter (B), p. 17. 
? This seems to be in accordance with tho principle stated in the 
Jima-ush-Shattat, which glooks to the effect of the illness from which a 
man is suffering, upon his mind. 


3 Muhammad Gulshare Khan v. Mariam Beyum, I. L. R. 3 All. 731. 
Labbi Bibee v. Bibbun Bibee, 6 N. W. P. H.C. Repts., 1874, p. 159. 
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Tn the case of Labbi Bibee v. Bibbun Bibee, the Allahabad L#cturr 11. 
High Court held that, according to Mahommedan law, a Labbi Bib ¢ 
gift by a sick person is not invalid, if at the time of such “2?” 
gift his sickness is of long continuance, 7. e., has lasted 
for a year, and he is in full possession of his senses, and 
there is no immediate apprehension of his death. The 
result of this decision, is that a gift is not invalid, where, 
at the time of the gift the donor had suffered from a 
certain illness for more than a year, and was in full 
possession of his senses, and there was no immediate 
apprehension of his death, though he died shortly after 
making the gift, but whether from such sickness or from 
some other cause it was not possible to say. 

In the case of Ghulam Mustafa v. Hurmut,) the same 
Court held that the provisions of the Mahommedan law ap- 
plicable to gifts, made by persons labouring under a fatal 
disease, do not apply to a so-called gift, made in lieu of a 
dower-debt, which is really of the nature of a sale. 

It follows therefore that a person labouring under 
such a disease cannot make a valid gift of the whole of 
his property, until a year has elapsed from the time he 
was first attacked by it. 

When a gift is made by a person Jabouring under such a 
disease, it is good to the extent of one-third of his estate, 
if the donee has been put into possession by the donor. 
According to the Shardyu the Shiah law is the same, 
but the Jéma-~ush-Shattdt, as we have seen, states the 
principle somewhat differently.’ 

As regards the capacity of a mandatory (vakil) to make 
a valid hiba on behalf of his principal, his powers are 


1 J, L. RB. 2 All. p. 854 per Pearson and Oldfield, JJ. 
2 Musst. Labbi Bibee v. Musst. Bibbun Bibee, 6 N. W. P. Wigh Court 


Reports, p. 159. 
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counterminous with those of the latter. A husband is 
not generally speaking the mandatory of his wife. 


Section III. 


The Mouhoob-lahi or donee. 

Any person may receive a gift, without distinction of 
sex, or age, or creed, provided he or she is in existence at 
the time of the gift. A gift therefore to an unborn per- 
son, one not in esse, either actually or presumably, is in- 
valid. A gift, however, to a child en ventre sa mere is valid, 
if the child is born within six months from the date of 
the gift, because in that case it is presumed that the child 
was actually existing as a distinct entity in the womb of 
its mother. If a gift is made to A. for life with re- 
mainder to a person not existing,—under the Hanafi law, 
the gift to A. would take effect as an absolute gift,! but 
under the Shiah law, A. would take a life-estate and upon 
A.’s death, the property would revert to the donor or his 
heirs.2 A gift, however, to A. and his children or de- 
scendants generally, or to his descendants “ line after line,” 
or any gift coupled with such terms as necessarily imply 
that the property is bestowed without any limitation, 
would take effect as an absolute gift to A. 


The Mouhoob :—The subject-matter of the gift. 
Anything over which dominion or the right of proper- 
ty may be exercised, or anything which may be reduced 
into possession either im presenti or im futuro, or any- 
thing, in fact, which comes within the meaning of the 
word mdl, may form the subject of gift; choses wm action 
and incorporeal rights may form the subject of gift equal- 


2 Baillie’s Dig., p. 517. 

2 If he (the donor) should say I have given this mansion to thee for 
life and to thy succéssor, it would he only Umra or for his own life, 
Shardya, p. 241; 1 Querry, Droit Musulman, p. 594. 
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ly with corporeal property. ‘A debt,” says the Kifdyah, Lecrone I 
“considered with reference to the prospect of payment is 

mal or corporeal property, (so much so that zakdt is ; 

obligatory on it); and is susceptible of tamlik. Con- 

sidered with reference to its present state, it is a wasf 

or a quality, 2. e., indebtedness, and is susceptible of Iskdt 

or extinction. Hence, a gift of it to the debtor which is 

an extinction is valid both by analogy and on a liberal 

interpretation (of the law), but a gift of it to another 

which 1s tamlik (transfer of property) is valid on the latter 

ground.”! The argument therefore which was endeavoured 


to be raised in the case of Mullick Abdul Guffoor v. Musst.  mutrict 


z 
Maleka* has no foundation whatsoever. On the contrary, oe ae 
uss 


the Hanafi law, as given in the Kifdyah, expressly re- Maleka. 
cognizes the legality of gifts of incorporeal rights and 


1 Kifdyah (published with the Hediya), Cal. Ed., vol. ILI, p. 698. 

Under the Transfer of Property Act, actionable claims are transferable, 
but under s. 135, the debtor is entitled to a discharge upon paying 
the transferee the price actually paid by him with incidental oxpenses 
and interest. This provision does not apply to gifts, bat whether it would 
apply to a hiba-bil-ewas is a question not unattended with difficulty. A 
hiba-bil-ewaz, where not in reality a hiba simple, is, in its legal incidcuts, - 
equivalent to a sale, and yet is subject in most of its aspects to the rnles 
governing iba simple. Would section 135, then apply to the case of a hiba- 
bil-ewaz, where some consideration is proved, bearing in mind the provi- 
sions of section 129 ? 

In Case 1, Macnaughten’s Mahommedan Law, Precedents of Wills, it is 
declared, that “the term tamlik is one of general import, and may be ap- 
plied to a gift, whether unconditional or conditional, to a sale or to a will. 
But the term hiba (gift) signifies the immediate transfer of property to 
another without consideration. Thus the difference between an assign- 
ment of proprietary right and gift is, that the one is gencral and the other 
particular.” 

Again, there is this passage in the Ashbddh-un-Nazair :-—“ The circam- 
stances which constitute tamlik are interchange of property ; dower, com- 
pensation by a wife to her husband for divorce from him, inheritance, 
gift, charity, bequest, endowment or appropriation, plunder, or conquest 
over lawful things and animals, finding of waife, and amends to a person 
killed and subsequently inherited by his heir are all tam/ik.” 


2 1. L. R. 10 Cal. 1112. 


Lectore II. 


Gift of pro- 
perty in the 


68 HIBA OR GIFT SIMPLE. 


choses in action. And custom (urf), to which Mahom- 
medan lawyers have always attached considerable force 
in deciding questions on the ground of Istehsdn ( favour- 
able construction ” or “ liberal interpretation,”) to make 
the law harmonize with social progress, has accepted 
the rule and carried it into practice in different direc- 
tions. Hence the gift of Government securities, which 
only carry with them the right of drawing interest on 
them,! the grant of malikana rights, which confers on 
the donee the right of obtaining from Government the 
proprietor’s share in the income of an estate, and the 
like, form frequent subjects of gift. Similarly under 
the Mohammedan sovereigns, assignments of revenue, 
which were called Suytrghul grants, were often trans- 
ferred by the grantees. 

A gift of property in the occupation of tenants is lawful,? 


occupation of for this implies the grant of the right to receive the rents 


tenants. 


from the occupying tenants or lessees. But when property 
is held by another under a lease or yara, it cannot be given 
so as to convey the actual possessory right to the donee, 
or to enable him to obtain khas possession of the subject- 
matter of the gift, as it will be inconsistent with, and in 
contravention of, the contract with the donor and his 
lessee. This, in fact, is the meaning of the passage in 
the Fatdwa-i Alamgin,’ “but if it be in the hands of an 
usurper or of a pledgee, or of a mustdjir (hirer or lessee,)* 
the gift is not lawful for want of possession.” 


1 Nawab Amjad Ally Khan v. Mohamdi Begum, 11M. I. A., p. 517; 
Dorab Ally Khan v. Suliman Kadr, I. L. R. 8 Cal. p. 1. 

2 Majma-ul-Anhar. 

3 Alamgiri, III, p. 521. 

4 The term “ ijara” or lease, from which mustdjir is derived, under 
the Mahommedan Law, is not restricted to a lease of Jands or immoveable 
property. 1t comprehends various classes of contracts which come under 
the head of Bailment, with the exception of pledge and deposits, which are 
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There is no hypothecation under the Hanafi law with- Lecrugx IT. 
out seisin.1 Consequently, when property isin the hands uypotheca- 
of a mortgagee or a builee, the interest of the mortgagor ues: 
or bailor, viz., the reversionary right, can only be conveyed 
by gift to the donee, and not the actual possessory right, 
which by the fact of bailment or mortgage has been trans- 
ferred to the mortgagee in possession, or the bailee; so where 
immoveable property is in the occupation of a lessee or 
a tenant, the right of receipt of rents alone can be grant- 
ed by the donor. The Bombay High Court, in the case of 
Mohinudin v. Manchershah,? has decided that lands in Mohinudin 
the possession of a mortgagee cannot form the subject of ao 
hiba under the Mahommedan law. It is submitted, 
however, that this view is founded upon a strained 


treated separately under the head of Rahn and Wadiat respectively. The 
term mustéjir does not occur in the Hedéya. 
The passage in the Hedéya (Arabic) rans thus— 


lo (69 3! Kyl Oy 69 AY foals lary lear gt Lynio st a0 lf 
« dag Ue [da ws? Sana} : Byae 
The gloss of the Kifayah on the above is the following :— 

Slo ws Hat 2 Zt Udl lapare gt Lyte Lib Igtle GAs? 

st AF wb onl aul (9 ge ethe 3 gt ait! 5 asl 

w9F 9 WEA 669 JUST LL Say deyq0 oy r oW& tat dag rey ot 

EN yea} Us CONE yeas Ww WzeR 9d 4g vee yest {ao 

In the Majma-ul-Anhar (commentary on the Multeka-ul-Abhar of Shaikh 
Ibrahim al-Halabi, by Abdur Rahaman styled Shaik Zadah,) the words 
Murtahin and Mustéjir do not occur with reference to the subject 
mentioned in the Fatdwa-i-Alamgiri, the restriction apparently being 
confined to properties in the hands of a Ghdsib (usurper) and properties 
transferred under an invalid sale (bai-i-fasid) ; Majma-ul-Anhar (Constan- 
tinople Ed.) p. 343, Chapter on Gifts. 

1 Hedaya, III, p. 189. . 

21. L. R. 6 Bom. p. 630. 


Lecture IT. 


Shahzadee 
Hazra Begum 
v. Khaja 
Hussain Alt 
Khan. 


70 HIBA OR GIFT SIMPLE. 


and erroneous apprehension of the Hanafi law, under 
which seisin is requisite for hypothecation. Under the 
Maliki law seisin is not necessary. But, according to the 
correct view of the Hanafi doctrine on the subject, there 
is nothing in it to preclude the mortgagor from granting 
his equity of redemption to another. On the contrary, 
under the law relating to hawdlat,! the debtor may trans- 
fer his lability to another. And as the property forms 
the security for the debt, the transferee obtains the right 
to redeem the property subject to the payment of the 
debt. But, when the property is not in the hands of the 
mortgagor, as is usually the custom in this country, when 
it is only burdened with certain debts, which are secured 
upon it, the mortgagor is perfectly entitled to make a 
disposition thereof. In the case of Shuhzadee Haz- 
ra Begum v. Khaja Hussain Ali Khan,? it was held by 
Peacock, C. J. and Jackson and Macpherson, JJ., that 
the existence of a mortgage at the time at which an en- 
dowment is made does not render the endowment invalid 
under the Mahommedan Law. Delivery of possession is 
equally necessary in wakf as in haba, and therefore the 
principle enunciated by the learned Judges in the above- 
mentioned case is applicable to both. 

The gift of a property in the hands of a usurper, proba- 
bly stands on a different footing, the right of the donor to 
such property is a mere inchoate gift, viz., to sue for re- 
covery of possession. A gift of such a right probably 
would not be valid. It has been held, however, that the 
sale of property of which the vendor is out of possession 
is valid’. Consequently, whether a gift of such property is 
valid or not under the Mahommedan Law, a /hiba-bil 

1 Hedaya, II, p. 606. 


212 W.R.p.498. CL 
3 Mohinudin v. Manchershah, I. L. R. 6 Bom. p. 650. 
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ewaz thereof, which is equivalent to a sale in its legal 
incidents, would be valid. 

Regarding the validity of a gift of lands and tenements 
in the occupation of tenants, the judgment in the case of 
Mullick Abdul Guffoor v. Musst. Maleka has settled the 
question beyond any room for doubt. The Chief Justice 
dealing with the arguments urged against the validity of 
the gift said,'— 

‘‘ The question, therefore, in this Court, so far as this 
deed is concerned, has been, whether having regard to the 
subject-matter of the gift, and the fact of there having 
been no actual partition made of it at the time when the 
deed was executed, as between the two donees, the tran- 
saction is valid in law as against the plaintiffs.” 

“This question has been argued before us at some 
length, and we are much indebted to the learned Counsel 
on both sides for the pains which they have taken to 
refer us to all the authorities upon the subject. But 
having heard the matter fully argued, we are satisfied 
that the gift is valid, and that the conclusion at which 
the lower Court arrived is just.” 

‘‘The property, which is the subject of the gift, consists 
of several zemindaries, and shares in zemindaries, let out 
to tenants and ryots, as such estates usually are; a good 
many lakheraj properties also let out to tenants ; several 
malikana rights of some value, and a variety of house 
property in Patna, and elsewhere, consisting of houses, 
sheds, roads, gardens, &c.”’ 

‘There is no satisfactory evidence as to how this latter 
property was occupied or utilized at the time when the 
gift was made.”’ 

‘*The arguments on the part of the plaintiff resolve 


themselves into three main points: ’’s 
1 1. L. R. 10 Cal. 1112. 
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Lecture Il. 


Ee 


72 HIBA OR GIFT SIMPLE. 


“1st, That by Mahommedan law, a gift cannot be made 
of lands which are not in the possession of the donor, nor 
of incorporeal properties, such as rents, malikana rights 
and the like; 2nd, that an undivided share of a house or 
a zemindari cannot be made the subject of a gift; and 
3rd, that a gift to two persons without previous division 
and separation is invalid.” 

“‘ In dealing with these points, we must not forget that 
the Mahommedan law, to which our attention has been 
directed in works of very ancient authority, was pro- 
mulgated many centuries ago in Bagdad, and other Ma- 
hommedan countries, under a very different state of laws 
and society from that which now prevails in India ; and 
that, although, we do our best here in suits between Ma- 
hommedans to follow the rules of Mahommedan law, it is 
often difficult to discover what those rules really were, 
and still more difficult to reconcile the differences which 
so constantly arose between the great expounders of the 
Mahommedan law ordinarily current in India, namely, 
Abt Hanifa and his two disciples.” 

“‘ We must endeavour, so far as we can, to ascertain the 
true principles upon which that law was founded, and 
to administer it with a due regard to the rules of equity, 
and good conscience, as well as to the laws, and the state 
of society and circumstances which now prevail in this 
country.” 

‘‘ Having premised thus far, we think that the first of 
the above points, although it has occupied some time in 
argument, may be very readily disposed of. In fact it 
appears to us to have been already settled.” 

‘“We have been referred to several authorities, and, 
amongst others, to the Durrul Mukhtar, Book on Gifts, p. 
635, which lays down that no gift can be valid unless the 
subject of it is in the possession of the donor at the time 


HIBA OR GIFT SIMPLE. 73 


when the giftis made. Thus, when land is in the possession 
of a usurper (or wrong-doer), or of a lessee or mortgagee, it 
cannot be given away ; because in these cases the donor has 
not possession of the thing which he purports to give.” 

‘* But we think that this rule, which is undoubtedly laid 
down in several works of more or less authority, must, 
so far as it relates to land, have relation to cases where 
the donor professes to give away the possessory interest in 
the land itself, and not merely a reversionary right in it; 
of course an actual seisin or possession cannot be trans- 
ferred, except by him who has it for the time being.” 

‘“‘ It is possible, too, that these texts may be explained 
by what we are informed was the law in Bagdad in early 
times with reference to land let on lease; we are told 
that an wara lease, which in this country means generally 
a farming lease of ryoti holdings, meant, according to the 
law of Bagdad, a lease of the land itself or its usufruct ; 
and that the owner of land having made such a lease, 
could not by law transfer his reversionary interest, so as 
to give the transferee a right to receive the rent from the 
qwaradar. (See Fatdwa-i-Alamgiri, Vol. II1, Book on Gifts, 
p. 521.) 

‘Whether this is thé real meaning of the authorities 
may be doubtful; but itis certain, that such a state of 
the law in this country would render the transfer by gift 
of a zemindari and other landlord’s interest simply im- 
possible: lands here are almost always let out on leases of 
some kind, and there are often four or five different 
grades of tenants between the zemindar and the occupy- 
ing ryot. What is usually called possession in this 
country, is not actual or khas possession, but the receipt 
of the rents and profits; and, if lands let on lease could 
not be made the subject of a gift, many thousands of 
gifts, which have been made over and over again of ze- 

10 
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mindari properties would be invalidated. If we were dis- 
posed to agree with this novel view of Mahommedan law, 
(which we are not), we think we should be doing a great 
wrong to the Mahommedan community, by placing them 
under disabilities with regard to the transfer of property, 
which they have never hitherto experienced in this coun- 
try. Such a view of the law is quite consistent with se- 
veral cases decided by the Sudder Dewany Adawlut, (un- 
der the advice of the Kazis), and also by this Court (see 1 
Select Reports, 5, 12 and 115 note; 1 Bombay High 
Court Reports, 157,16 W. R. 88, and 12 W. R., 498) ; 
and itis directly opposed to the case of Amirunnessa v. 
Abedunnissa! decided by their Lordships of the Privy 
Council.” 

“In that case a gift of large zemindaries was held to be 
valid, although it is clear that they consisted, as such 
estates generally do, of tenures and interests of all kinds ; 
no objection was then taken to the gift upon the ground 
that has been urged before us here, and indeed, so far as 
it appears, that point has now been taken for the first 
time.” 

‘Similarly, as regards the malikana rights, we are not 
aware of any reason, why rights of this description should 
not be made the subject of a gift, in the same way as 
rents or other incorporeal property of that nature. We 
have already decided that reversionary interests, carrying 
with them the right to receive rents, may be thus trans- 
ferred ; and other choses in action, which give the parties 
entitled to them the right to receive money from the 
Government or third persons, may be made the subject 
of a gift.” 

“A malikana right, is the right to receive from the Go- 
vernment a sum of. money, which represents the malik’s 

1 23 W. R. 208. 
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share of the profits of a revenue-paying estate, when from [actors II. 
his declining to pay the revenue assessed by the Govern- 
ment, or from any other cause, his estate is taken into 

khas possession of Government, or transferred to some 

other person, who is willing to pay the rate assessed. 

There is nothing in principle, so far as we can see, to 
distinguish a malikana right from a right to receive rents, 

or the dividends payable upon Government paper.”’ 


His Lordship then proceeded to deal with the argument 
urged on behalf of the appellant that the gift was bad on 
the ground of mushad. “It is urged: (1) that a gift of an 
undivided share in any property is invalid because of 
mushad, or confusion, on the part of the donor ; and (2) 
that a gift of property to two donees without first sepa- 
rating and dividing their share is bad, because of confu- 
sion on the part of the donees.”’ 

‘But it must be borne in mind that this rule applies 
only to those subjects of gift, which are capable of - 
partition. See the Hedaya, Vol. IIT, Book on Gift, p. 298, 
where the rule laid down is to the effect that—“ A gift is 
not valid of what admits of division unless separated and 
divided.”? See also Baillie’s Mahommedan Law, 2nd Kd. 
p. 520; Fatdwa-i-Alamgiri, Book on Gift, p. 521; Mac- 
naghten’s Mahommedan Law, p. 201.” 

“The rule, therefore, applies only to gifts of such pro- 
perty as is capable of division; whereas, reversionary in- 
terests, or malikana, or other choses in action, are not 
capable of division.” 

‘Tt is said that one main reason for this rule, which ap- 
plies only to gitts, and not to sales, is to protect a man’s 
heirs against gifts made in defeasance of their rights. 
We were referred to certain texts which apparently fa- 
voured that view; and it is also prebable that another 
reason for the rule was to protect creditors against frau- 
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dulent gifts made by debtors, it being a well-known test 
of the bona fides of a gift, whether possession of the thing 
given has passed to the donee.” 

“It has been urged upon us, very strongly, that accord- 
ing to this rule of mushad, the gift, which was made to 
the defendants in this case, is wholly void, because, the 
gift being of lands, no partition of such lands was made ; 
and even supposing the gift to be valid, as regards the 
zemindari properties which were let out on lease, it would 
still be invalid as regards the house-property, gardens, 
sheds, &c. which are not shown to have been let out on 
lease, and which were capable therefore of actual parti- 
tion.” 

‘We think, however, that this objection is not well- 
founded, as regards any part of the property in question.” 

‘“‘ As regards the zemindaries, the estate of the donor, as 
we have seen, was an interest in reversion, and the pro- 
perty which was transferred by the gift of these zemin- 
daries was merely that sort of estate which entitled the 
donees to receive the rents and profits. We find from the 
evidence of the defendants, (which was so clear upon this 
pot that the Judge in the Court below desired to hear 
no more than that of two of the witnesses), that during 
Kaniz Fatima’s lifetime, she and Muleka were in separate 
collection of the rents, and that immediately upon the 
gift being made the possession was transferred, in the 
only way in which it could be transferred, to the two 
donees.”’ 

The Shiah Shardya-ul-Islam states, that the donation of 
a debt, or what rests on the obligation of another, is not 
valid to any other than the debtor or the person by whom 
it is due, according to the most approved doctrine, by 
reason of the condition already mentioned that it requires 
possession to complete it, whereas if made to the debtor 
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himself, it is quite valid and operates as a release of the Lrcrure II. 


debt. It will be seen from the above passage itself, that 
there is a considerable body of opinion which is opposed 
to the view that the gift of a debt can only be made in 
favour of the debtor. On the contrary, many eminent 
Shiah jurists agree with the Hanafi lawyers, in holding 
that, according to a liberal interpretation, the transfer or 
assignment of a debt to a third person by the creditor is 
lawful. This view has been so generally approved of by 
urf or custom, which is the embodiment in practice of 
the general consensus of a progressive community, that the 
most approved doctrine mentioned by the author of the 
Shardya may be regarded as entirely exploded, if not 
erroneous.? 

Under the Hanafi law the release of a debt to the 
debtor is valid without his consent, but becomes inopera- 
tive, if the debtor refuses to accept the release. 

The Shardya mentions simply that a release is valid 
without acceptance; but it does not say what the result 
would be if the debtor rejects it. In the Jéma-ush-Shattat, 
however, a case is given from which it would appear that 
the result would be the same under the Shiah law as un- 
der the Sunni law, viz., that when the creditor discharges 
the debtor, he cannot again enforce the liability, but the 
debtor may insist upon his performing any obligation 
which rests on the creditor, or forcing him to accept the 
debt. 

Speaking of the subject-matter of gifts, what may or 
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Law. 
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may not form the subject of hiba, the Fatdwa-i-Alamgiri 5) 


has the following :— 
‘‘The thing itself must be in existence at the time of 


! Shardya-ul-Islam, p. 242. 
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the gift, so that if one should give the fruit that may be 
produced by his palm-tree this year, or what is in the 
womb of this slave, or of this sheep, or in its udder, the 
gift is unlawful though power be given to take posses- 
sion at the time of production, as of birth, or of milking; 
so also as to the butter in milk, the oil in sesame, or the 
flour in wheat with similar powers. The subject of the 
gift must also have legal value, and possession must be 
taken of it to establish in it the right of the donee, and if 
in its nature divisible it must be divided and distinguish- 
ed from, and not joined to, or occupied with anything else 
that is not given. Hence the gift of land without the 
crop then standing on it, or of a palm-tree in bearing 
without its fruit, and vice versé is unlawful. So also of a 
house or vessel in which there is something belonging to 
the donor without its contents.”’ 

As regards the latter principle, there is considerable 
difference between the Hanafis on one side and the 
Shafeis and the Shiahs on the other. Under the Hanafi 
law, if the subject is in its nature divisible, or forms part 
of a thing which is capable of physical partition or divi- 
sion, the gift is not valid until it is divided off, or separat- 
ed from other property of the donor which is not given. 
But where it forms part of an indivisible thing, or of a 
thing which can not be divided without considerable 
damage to the entire property, the gift is valid though 
there is no partition. 

The Shiahs and Shafeis differ i toto from the Hanafis. 
regarding this principle. They maintain that the gift 
is valid in either case, because a gift is a tamlik and 
valid as such in respect of all things whether they form 
portions of a divisible or indivisible thing. The Shiahs, 
however, insist that there must not be a complete igno- 
rance as to the substance of the gift, vwiz., that the sub- 
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ject should be sufficiently indicated in order to leave no Lecrver II. 
room for doubt as to what is given. Indefiniteness or 
ignorance as to the very subject-matter of the gift would 

avoid the grant, but not mere ambiguity which can be 
explained by other circumstances. According to the 

Shafeis, mere indefiniteness does not render a gift void, for 

an undefined but known share may be as much the sub- 

ject of proprietary right as a definite specific share. 

According to the Fatdwa-i-Alamgiri, “the gift of a Impartible 
thing which is separated from, and emptied of, the pro- eee 
perty and rights of the donor is lawful, so also of a 
mushad or undivided part of a thing that does not ad- 
mit of partition, or is of such a nature that some kind of be- 
nefit or advantage that can be derived from it while whole 
or undivided, cannot be derived from it after partition, as 
for instance a small house or a small bath. But the gift of 
a mushad in a thing that admits of partition, consistent- 
ly with the preservation of all the uses which might be 
made of it before partition, is not valid. What is requir- 
ed is, that the thing given be partitioned and separated 
at the time of taking possession, not at the time of gift.”’ 

“The gift of a mushad or undivided part of what does 
not admit of partition is lawful to a partner or toa 
stranger. The gift of a mushad in what does admit of 
partition is not lawful either to a partner or one who is 
not a partner, and if possession is taken of it, Hisam-ud- 
din has reported that it will not avail to establish pro- 
perty in the donee, but he has said in another place that it 
will avail to establish it invalidly, and so it has been de- 
cided.”? The subject of mushad has furnished a fruitful 
source of discussion in the law courts of this country, and 
the difficulties with which it is surrounded render it 
necessary, that the meaning of the doctrine, its razson 
d’étre and the legal principles which govern it, should be 
considered with some degree of care. 
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Mushad has been defined by Freytag as meaning “ plu- 
ribus communis.” Every joint undivided property sub- 
ject to the right of more than one individual is a mushad. 
The word mushad is derived from shuyth which means 
confusion. Where several persons own a particular pro- 
perty joint and undivided, ng one of them can predicate 
that his interest is attached to any specific portion. The 
gift by one of the co-sharers of his share in such a property 
is likely to create confusion in its enjoyment by all the 
co-sharers. It will be seen, therefore, that the doctrine of 
mushad, which implies a prohibition against the hiba of 
joint undivided properties which are partible in their na- 
ture, owes its origin among the Hanafis to a rather ner- 
vous dread on the part of some of their principal lawyers, 
notably Abi Hanifa, that unless divisible things were 
divided off, it would give rise to disputes and complica- 
tions in the enjoyment of such subjects. 

Abi Hanifa carries his objection to indefiniteness, in 
other words, to the gift of joint undivided property 
which is capable of partition, to the utmost limit. But 
there isa marked difference between him and his disci- 
ples on the point in question. Generally speaking their 
views are more in accord with the requirements of a 
progressive community and less casuistical than those of 
Abi Hanifa. The following passage from the Alam- 
girt will bring into prominent relief, not only the views 
entertained by the early writers on the subject, but 
also the nature of the divergence between the master 
and disciples, though the principles laid down therein 
must be taken subject to the enunciation of later 
authorities. 

“<The gift of a mushad,” says the Fatdwa--Alamgiri, 
“that admits of partition to two men or to a group 1s valid 
according to the two disciples, and invalid according to 
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Abi Hanifa. But it is not void, so that it avails to 
the establishment of property by possession. Sudr-ush- 
Shahid has remarked that when a person has given what 
admits of partition to two men, so that the gift is invalid 
according to Abi Hanifa, and possession is then taken, 
the right of property is established in them invalidly, and 
so it has been decreed. Confusion on both sides in pro- 
perty susceptible of partition prevents the legality of gift 
according to them all, and when the confusion is only on 
the side of the donee, it prevents the legality of the gift, 
according to Abi Hanifa, though it has not that effect 
im the opinion of the disciples. And if one should make 
a gift to two persons who are poor, it would be lawful 
according to them all, as in the case of sadkah, or 
alms. But if they are rich, and the gift is made to each 
of them in halves, or if it is made vaguely, by saying, ‘I 
have given to you both,’ or with an excess in favour of 
one, as by saying, ‘ To this one a third of it, and to this 
one two-thirds of it,’ it is unlawful in the three cases 
according to Abu Hanifa; while, according to Mo- 
hammed, it is lawful in them aJl; and according to Abu 
Yusuf, itis lawful in the two cases where the gift is 
made to both indefinitely, or in halves, but is not lawful 
with any excess in favour of one of them. When two 
persons have given a mansion to one person, the gift is 
valid, according to all opinions.” 

‘<A gift by one person to two others of the half of two 
slaves, or of two or ten pieces of cloth of different kinds, 
as cloth of Merv and cloth of Herat, is lawful when fol- 
lowed by possession. So also of cattle of different kinds. 
But if the cloth or cattle be of the same kind, the gift is 
not lawful, unless a partition is first made. In like man- 
ner, the gift of a share in a wall or wag or bath is lawful, 
when accompanied with a power to take possession. As, 
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for instance, when a house is given with all its rights and 
boundaries, which include a party wall, or a right of way, 
held in common with other persons, the gift is lawful as 
to these also.” 

‘“‘Tf half a mansion were given by way of gift, or in cha- 
rity, and delivered, and the donor should then sell, or 
give it by way of charity to another person, it is mention- 
ed in the Asal that the sale would be lawful. And it is 
also reported in the Asal that if half a mansion were 
given to a person, and delivered to him, and the donee 
should sell it, the sale would not be lawful, and it is ex- 
pressly stated in some fatdwa that this is approved. But 
it is said in other authorities, that possession under an 
invalid gift avails to the establishment of property, and that 
ut has been so decided, contrary to what is stated to be valid 
in the Imadiah; and the word fatwa, or decision, 18 
stronger than the word valid.” 

“Tf a man should make a gift of a mansion in which 
there are some effects belonging to him, and should de- 
liver the mansion to the donee, or deliver it with the 
effects, the gift would not be valid. But there is a de- 
vice by which a valid gift can be made of the mansion ; 
and it is by first making a deposit of the effects with the 
donee, vacating them for him, and then making delivery 
of the mansion. And, in the opposite case, if he should 
make a gift of the effects without the mansion, and va- 
cate them for the donee, and then make delivery of the 
mansion, the gift would be valid ; and if he should make a 
gift of the mansion and effects together, and vacate them 
both for the donee, the gift would be valid. If a separa- 
tion is made in the delivery, as by giving one of the two 
and delivering it, and then by giving the other and de- 
livering it, and aebeginning is made with the mansion, 
the gift of the mansion is not valid, but that of the 
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effects is valid, while, if a beginning were made with the L#cror: 
effects, the gift of both would be valid together. Andif 
one should give land without a growing crop, or the crop 
without the land, or trees without their fruit, or fruit 
without their trees, and vacate them for the donee, the 
gift would not be valid in either case; for the union of 
each with its fellow is such that the parts of one are in 
contact with the parts of the other, and the gift is like 
that of a mushad in a thing susceptible of partition. 
But if he should give each of them separately, as, for 
instance, the crop and then the land, or the land and then 
the crop, and deliver them together, the gift would be 
lawful as to both; while, if he separate them in delivery, 
it is valid as to neither, whichever he may begin with. 
If he gives the mansion and does not deliver it till he 
gives the effects also, and then delivers them together, 
the gift is lawful; in the same manner as when one 
gives a bag and corn sacks, and does not deliver them 
until he makes a gift of the corn contained in them, and 
then delivers both, the gift is lawful as to the whole. 
But if the mansion is given empty, and then delivered 
mushghil, or occupied, it is not valid; nor would his 
saying, ‘ Take possession,’ or ‘ I have delivered,’ be valid 
when the donor, or his people, or goods are in the 
mansion.” 

“ The gift of a shdghil, or thing which occupies another, ae ae 
is lawful, but the gift of the mushghil, or thing occu- pying and 
pied, is unlawful. The principle in this kind of cases is a a 
that the thing given being occupied with property of the 
donor prevents the taking of possession, which is neces- 
sary to the completion of the gift, but that the thing 
given occupying the property of the donor has not that 
effect. As an example of this, the gift of a leathern bag, 
in which there is food of the donor’s, is not lawful, while 
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a gift of the food in the bag is lawful. And if one should 
give a beast of burden having a load upon his back, the 
gift would not be lawful; but if the burden is given, and 
beast and burden delivered together, the gift is lawful. 
So also the gift of a pitcher without the water in it is 
not lawful, but the gift of the water without the pitcher 
is lawful. If a man should give the crop on his land, or 
the fruit on his tree, and direct the donee to reap or to gather 
at, and he should do so, the gift would be lawful on a favour- 
able construction; but if he is not permitted to take 
possession and does so, he is responsible.”’ 

“Tf a person should give a mansion with its effects and 
deliver them both, and a right is subsequently establish- 
ed to the effects, the gift of the mansion is valid. So 
also if one should give sacks with goods in them, or a bag 
with the food in it, and deliver them to the donee, and a 
right is subsequently established to the contents in either 
case, the gift remains complete as to the sacks and the 
bag. Butif one should give a mansion of which posses- 
sion is taken, and a right is then established in a part of 
it, the gift is void. And if one should give land with the 
crop upon it, or a tree with the fruit on it, and make 
delivery of both, and aright should then be established 
in the crop or the fruit, the gift in the land or trees is 
void. A person makes a gift of his land with the crop on 
it, and cuts and delivers the crop, after which a right is 
established in one of them, the gift is void as to the 
other. 

‘< When a man has given property which is in muzari- 
bat, 2. ¢., invested in partnership business, to the muzdrib, 
v. €., managing partner, and part of it is in his hands, and 
part of it due by others, the gift is lawfulas to the 
former, but as te the remainder it is lawful only if the 
donor have said, ‘ Take possession ;’ and if any part of 
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the property be profit, the gift is not lawful. When one of 
two partners has said, ‘I have given thee my share of the 
profit,’ it has been said that if the property itself be in 
existence, the gift is not valid, by reason of its being 
mushad in what admits of partition; but if the partner 
has lost the property, the gift is valid by reason of its 
being an iskdt, or extinction of right.” 

It will be seen from the above extract, which has been 
given in extenso, in order to bring clearly before you the 
condition of society in which the rules were promulgated, 
what were the subjects to which they were in the main 
applicable. 

The principles, therefore, have been construed by the 
later lawyers most liberally, as I shall endeavour to show, 
and also to prove that the spirit of the Mahommedan Law, 
even where it has been subjected to patristic influences, 
is in accord with the requirements of progress. Bearing in 
mind the principle, that possession validates an imperfect 
or incomplete gift, the author of the Majma-ul-Anhari 
defines thus the term kabz-ul-kadmil, “ complete posses- 
sion :—and the meaning of kabz-ul-kdmil (complete seisin) 
with reference to moveables depends upon their nature, 
and with reference to immoveable property as is suitable 
to its nature, as the taking of the key of a house, which is 
equivalent to its seisin.’” * * * “According to Abi 
Hanifa, if a person make a gift of his house to two people, 
it is not valid and (this is his view) regarding all objects 
which are capable of division, but according to the two 
disciples the gift is valid.”* Nor is it valid according to 
Abi Hanifa, if the donor define the shares. ‘But the 
accepted doctrine is directly opposed to his view. If a 
man make a gift of a moiety of his house in favour of one 
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person and of the other half in favour of another person, 
and deliver the same to both simultaneously ('«) it is a 
valid gift. But if the delivery to one is before the other, 
it would not be valid, although Abi Hanifa says it is not: 
valid in either case.”’} 

A hiba-bil-mushaa or a gift of an undivided joint proper- 
ty does not appear, therefore, to be void but only invalid, 
and possession remedies the defect. 

The Majma-ul-Anhar* says “and Yakub Pasha has 
held, that ifa person make a gift to two persons of a 
thing which is capable of division, that is an invalid 
hiba, but it is not (batil) void according to Imam Abi 
Hanifa, so if the donees take possession, it establishes pro- 
perty in them according to his saying and the fatwa is 
according to it.”” This view is in exact accordance with 
what Sudr-ush-Shahid holds. That a right of property 
in a share of a joint undivided property comes into 
existence upon possession, being taken of it is clear from 
the following passage in the Majma-ul-Anhar :—“< In the 
Jéma-ul-Fusulain and Bazdziah it is stated that hiba-r- 
fasid is perfected by possession and the fatwa is according 
to this, though some have said, the other is correct, but 
the word fatwa is stronger than correct.”’ Regarding 
the words of the author that mushad prevents the com- 
pleteness of a gift, the commentator says, ‘‘ the reason is 
that seisin is necessary, so it is mentioned in the Fusulain, 
but Zailye has held that the gift of such a thing in which 
the right of the donor is attached is invalid, and in the 
Imadiah it is stated that the gift is only incomplete; and 
Hamawi has stated in his commentary on the Ashbah 
that this doctrine is subject to two sayings owing to 
which difference has arisen regarding such mushad which 
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is capable of division, that is, whether such Mba is void 
or only incomplete, but it 1s more correct that it is incomplete 
as is stated im the Bazaziah. And in the Durrur-ul-Ahkém 
it is stated that an invalid hiba (gift) confers the right of 
property by possession and the fatwa is upon this, so in 
the Fusulain.” 

The Radd-ul-Muhtar commenting on the above says, 
“‘in the Durrur it is stated from the Fusulain that posses- 
sion under an invalid gift would avail to establish the 
right of property and the faiwa is in accordance with 
this. Andso also itis stated in the Bazaziah, which is 
contrary to what is mentioned as correct in the Imadiah,” 
but the word fatwa is stronger than the word correct &c. ? 

Actual possession, however, does not seem to be neces- 
sary to complete the hiba, or at least to destroy the de- 
fect arising from the fact of a certain property being pluri- 
bus communis. The authority to take possession is re- 
garded by the jurists as sufficient. 

“In the Himddia it is stated from the Jama-ul-Fatd- 
wa, that if a person make a gift of the crop which is 
standing on the land, or of the dates which are hanging 
on the trees, or of the scabbard which is on the scimetar, 
or of a building, or of dinars which are owing from another 
person, or of anything which may be measured, and 
authorize (the donee) to reap it, or to take it down, or to 
take it off, or to take possession thereof, or to measure it, 
and (the donee) has done it, it is valid by a liberal interpre- 
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tation.!”’ And, again, “ if the donor himself or his deputy 
makes a division, or if the donor authorizes the donee to 
make the division with his partner, this makes the gift 
complete (kdmil).2”? And this opinion is still further 
enforced by reference to Kazi Khan. ‘If a gift be made 
to a man, and he appoint two persons to take possession 
on his behalf, and they both take possession, that is 
lawful as is stated in Kazi Khan.” 8 

From the examples given in the Arabian law works, it 


Doctrine of can easily be inferred that the doctrine of mushad was appli- 
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cable only to small plots of lands and houses; it does not 
seem to have been contemplated by the Arabian jurists, 
that the doctrine should be applicable to specific shares 
in large estates or zemindaris. At the time when this 
doctrine was first enunciated among the Hanafis, there 
does not appear, from contemporaneous records, to have 
existed large estates such as are known to us in this 
country. The Arab conquest had broken up the landed 
proprietary of ancient Persia, and the Dehkan,who was a ze~ 
mindar under the Sassanides became a mere husbandman. 
Under the Arab rule, the land of the country was distri- 
buted either among the Arab colonists, or allowed to re- 
main in the hands of the old proprietors on a scale which 
would prevent them forming a combination to destroy the 
new government; such seems to have been the economic 
condition of society about the beginning of the Hanafi 
law, and the time when the early jurists of that school 
flourished. The wealth of the people was chiefly derived 


1 Radd-ul-Muhtdr (Shami), Vol. IV, p. 782. 

3 Ibid., p. 780. 
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from common trade, immense flocks of sheep and goats, Lecrure II. 
large groves and plantations. Apparently, therefore, the § 
doctrine of mushad was not intended to apply to large 
landed estates such as came into existence in later times. 

The Judicial Committee of the Privy Council, in the 
case of Abedoonnissa v. Ameeroonnissa, discussed the ques- 
tion whether the objection of invalidity to a gift on the 
ground of mushad was applicable to shares in a zemin- 
dary which themselves paid revenue separately. 

““A legal objection to the validity of these gifts was 
made in the High Court on the ground that the gift of 
mushad, or an undivided part in property capable of parti- 
tion, was by Mahommedan law invalid. This point ap- 
pears to have been taken for the first time in the High 
Court, and was argued at this bar. That a rule of this 
kind does exist in Mahommedan law with regard to some 
subjects of gift is plain. The Heddéya gives the two 
reasons on which it is founded: First, that complete 
seisin being a necessary condition in cases of gift, and 
this being impracticable with respect to an indefinite part 
of a divisible thing, the condition cannot be performed ; 
and, secondly, because it would throw a burden on the 
donor, he had not engaged for, viz., to make a division. 
(See Book XXX, c. i, 8 vol, 293.) Instances are given by 
the writers of undivided things which cannot be given, 
such as fruit unplucked from the tree, and crops unsever- 
ed from the land. It is obvious that with regard to 
things of this nature separate possession cannot be given 
in their undivided state, and confusion might thus be crea- 
ted between donor and donee which the law will not allow.” 

“<In the present case the subjects of the gift are definite 
shares in certain zemindaris, the nature of the right in 
them being defined and regulated by the public Acts of 
the British Government.”’ 

12 


nissa v. Am 


Lecture II. 


90 HIBA OR GIFT SIMPLE. 


“The High Court, after stating that the shares, were for 
revenue purposes distinct estates, each having a separate 
number in the Collector’s books, and each being liable to 
the Government only for its own separately aysessed re- 
venue, and further that the proprietor collected a definite 
share of the rents from the ryots, and had a right to this 
definite share and no more, held that the rule of the 
Mahommedan law did not apply to property of that 
description.” 

“In their Lordships’ opinion this view of the High 
Court is correct. The principle of the rule and the 
reasons on which it is founded do not in their judginent 
apply to property of the peculiar description of these de- 
finite shares in zemindaris, which are in their nature 
separate estates with separate and defined rents. It was 
insisted by Mr. Leith that the land itself being undivided, 
and the owners of the shares entitled to require partition 
of it, the property remained mushad. But although this 
right may exist, the shares in zemindaris appear to their 
Lordships to be, from the special legislation relating to 
them, in themselves and before any partition of the land, 
definite estates, capable of distinct enjoyment by percep- 
tion of the separate and defined rents belonging to them, 
and therefore not falling within the principle and reason 
of the law relating to mushad.” 

When a gift bil-mushad is made of property that does 
not admit of partition, it is a condition of the gift that 
the quantity be known or specified,! for if one were to give 
his share, the share being unknown, the gift would not be 
lawful as ignorance of the share might lead to disputes.? 


Jafar Khan In the case of Juffar Khan v. Hubshee Bibi,’ it was held by 


v. Hubshee 
Bibi. 


) Bahiba Begum v. Atchamaun aud others, 4 Mad. Reports, p. 115 
2 Fatiwa-i-Alamgiri, IV, >. 5238. 
31 Sel. Rep., p. 12. 
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the Sudder Court, that a gift of land forming part of joint Lecrurs II. 
property to be valid must be distinct, and the boundaries 
and extent of the property given be known. 

The older rulings of the Sudder Court, it must be ad- 
mitted, gave effect to the objection based on the ground 
of mushad to an extent perhaps not warranted by the 
spirit of the Mahommedan Law.! But the more recent 
decisions of the High Courts of Calcutta and Allahabad 
have taken a broader view of the question, and more in 
accordance with the principles enunciated -in modern 
works like the Majma-ul-Anhar and the Radd-ul-Muhtdr. 
In the case of Jewan Buksh v. Imtiaz Begum,? however, 

: . ... Buksh v. 
the learned judges seem to have gone beyond the limits Jntiaz Begum. 
laid down by the modern Mahommedan jurists. In that 
case, the daughter of a deceased Mahomimedan sued to 
set aside a gift of her father’s estate made by him during 
his lifetime to the defendant his eldest son, and for 
possession of her share. It appeared that the gift to 
the defendant by the father comprised, amongst other 
properties, one-third share in certain joint and undivided 
zemindary villages. As the holder of these shares, the de- 
fendant’s father was entitled to a one-third share of the 
profits of the villages after payment of the Government 
revenue village expenses and costs of collection. The 
plaintiff contended that the gift of these shares was in- 
valid on the ground of mushad. The High Court held, 
that the gift of a defined share of landed estates was not 
open to the objection of mushad, a defined share in a landed 
estate being separate property. This view appears to go 
beyond the expositions of the Musulman jurists, though 


1 Meer Abdul Kureem v. Musst. Fuckrunnissa Begum, 3 Sel. Reports, 
p. 44 note; Syud Shah Busit Ally v. Syed Shah Imam-ud-din, 3 Sel. Rep., 
p. 176; Musst. Khanum Jaun v. Musst. Jaun Bib&, 4 Sel. Reports, p. 210. 
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it may not probably be inconsistent with the spirit of the 
law. 

In Kasim Hussain and another v. Sharif-un-nissa,’ in 
which the gift was by one person of two donees, the 
hibanamah was in the following terms :— 

‘‘T Bechi do hereby declare that one-twelfth muaft 
share, and a dwelling-house containing a room facing 
north and east, and five yards of land in front thereof, 
two halls (dalan) facing the east, a door, a privy, a court- 
yard and a stair-case constitute my ancestral property, 
and are held by me under a partition deed. I have made 
Kasim Hussain and Nazim Hussain (defendants) absolute 
owners of the above property together with all its bound- 
aries, ‘asl’ and ‘ dakhili’ rights, whether large or 
small, and appertaining to it. The property is free from 
the right of any one else and unincumbered by hypothe- 
cation, charge, gift, sale or mortgage. There is nothing to 
prevent the validity of the transfer, and the property is 
in my exclusive possession up to this day, and I have 
placed them in proprietary possession thereof. Neither 
I or my heirs have any right or interest left in it. I have 
substituted (Kasim Hussain and Nazim Hussain) on the 
following terms :—During my lifetime the income of the 
property shall remain under my control; after my death 
they shall become absolute proprietors thereof in equal 
shares, and apply its income to meet their necessary ex- 
penses, they shall not have power at any time to transfer or 
create a charge upon the property ; should they directly or 
indirectly transfer the property, such transfer shall be 
invalid in Court in face of this instrument.”’ 

Upon a suit by one of her heirs, two grounds were taken 
to set aside the deed, first that it was a will, and therefore 
invalid as regards two-thirds, being without the consent 

116L.B., 5 All, p. 286. 
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of heirs,? second, that the gift was bad on account of 
mushad. With reference to the first objection, the learned 
judges held as follows :— 

‘“‘The deed purports to transfer the title in the donor’s 
share in the muafi state to the defendants and constitutes 
them proprietors, but reserves to the donor the income for 
life. <A gift of specific shares is not open to objection un- 
der Mahommedan Law, and the gift is not otherwise void 
by reason of the condition for reserving to the donor the 
profits either for want of the seisin required by Mahomme- 
dan Law of the property given, or in consequence of the 
condition vitiating the gift. It was held by the Privy 
Council in Nawab Umjad Ally Khan v. Mohumdee Begum 
that though the transfer of a legal title will satisfy that 
provision of the Mahommedan Law which relates to the 
point of seisin in its legal and technical sense, yet that 
alone will not suffice when no intention exists to transfer 
the beneficial ownership either present or future, but 
when there is real transfer of property by a donor in his 
lifetime under the Mahommedan Law, reserving not the 
dominion over the corpus of the property, nor any share of 
dominion over the corpus, but simply stipulating for, and 
obtaining a right to the recurring produce during his 
lifetime, there will bea complete gift by Mahommedan 
Law. Their Lordships observe :— 

‘The text of the Hedaya seems to include the very 
proposition and to negative it. The thing to be returned 
is not identical but something different. See Heddya, 
Chap. Gifts, Vol. TII, Book XXX, p. 294, where the objec- 
tion being raised that a participation of property in the 
thing given invalidates the gift, the answer is, the donor is 
subjected to a participation in a thing which is not the sub- 
ject of his grant, namely, the use of the whole indivisible 


1 11 Moore’s Ind. App. p. 510. 
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article, for his gift related to the substance of the article 
not to the use of it.’ In that case the subject of the gift 
was Government Promissory Notes, the interest of which 
had been reserved by the donor, and their Lordships go on 
to say :—‘ Again, if the agreement for the reservation of 
the interest to the father for his life be treated as a re- 
pugnant condition, repugnant to the whole enjoyment by 
the donee—here the Mahommedan Law defeats not the 
grant but the condition Hedaya, Chap. Gifts, Vol. IIT, 
Book XXX, p. 307.’ The mere reservation of the income 
of the estate will not therefore vitiate the gift, and the 
Subordinate Judge’s finding in this respect is erroneous. 
The deed contained a condition against alienation, but 
that will not vitiate the gift. With reference to the 
second ground of objection the learned judges said as 
follows :— 

““The appellant’s objection as to the finding in respect 
of the staircase, door and privy is also valid. This portion 
of the gift his been disallowed because the above things 
are undivided.” 

“Qn this subject Heddya on ‘ Gifts’, Book XXX, Ch. I 
is as follows :—‘ A gift of part of a thing which is capa- 
ble of division is not valid, unless the said part be divided 
off, and separated from the property of the donor, but the 
gift of part of an indivisible thing is valid.’ The things 
referred to appear to be common to the occupants of the 
premises which in other respects were divided, and are 
incapable of division, and the donor gave all her interest 
in them to the donees, the gift is not, in consequence, in- 
valid. It is obviously absurd to give effect to the gift in 
respect of a house, and disallow all means of ingress and 
egress.’ ”’ 

A gift of a préperty jointly to two donees is valid if 
they are authorized to make a partition among them- 
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selves, or if they take possession of the subject-matter of HECtUne IL. 


the gift. But there seems to be a doubt when one of the 
donees is a minor and the other an adult. ‘‘ Some of our 
doctors,” says the Radd-ul-Muhtdr, “are of opinion, that if 
a gift is to a minor and an adult jointly without division 
of their specific shares in mushad property it is invalid, 
and as the minor cannot himself take possession of his 
share, the gift cannot be completed.” According to Aba 
Hanifa, however, as already stated, there is no distinction 
whether the gift is made to two kabir or adults, or 
one adult and the other a mimor or both minors. 

And again, “if the gift is to one adult and one minor, 
the latter being in the parwarish (custody) of the former, 
or to two sons one adult and the other a minor, it is not 
valid.” The reason upon which these principles are 
founded appears far-fetched, though the Allahabad High 


Court apparently recognized it in the case of Nizdém-ud- ; 


din v. Labida Bibi.’ 

In this case it appeared that one Sheikh Kadir Buksh 
devised certain property amounting to a one-fourth share 
of his estate to his eldest son Zahir-ud-din, subject, how- 
ever to this reservation, viz., that a portion of the property 
situate on the north side of the river Ravi, and consisting 
of “ lakheraj lands should pass on the testator’s death to 
Zahir-ud-din, but that the remainder situate on the south 
of the river should be held and possessed by the testator’s 
youngest son Aman-ullah for the purpose of collecting 
and paying the revenue due on both portions without 
any rendition of accounts, until such time as a competent 
son should be born to Zahir-ud-din,”’ the reason being that 
Zahir-ud-din was unfit to look after the lands paying 
revenue to Government. On the death of their father, 
Zahir-ud-din and Aman-ullah held and possessed the pro- 

16N. W.P., H. C. Reports, p. 538. 
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perty above-mentioned in accordance with the will of the 
testator. On the Ist of September, 1864, Zahir-ud-din 
executed a deed of gift of the one-fifth share devised to 
him in favour of two of his sons, Nizam-ud-din and 
Sadr-ud-din a minor. No mention was made in the deed 
as to the respective shares of the brothers, or as to the 
manner in which the property was to be held or divided. 
The deed was duly registered, and mutation of names 
was effected in respect of the lands on the north of 
the river Ravi in the same year. Zahir-ud-din died in 
1869, leaving several daughters and a minor son, born 
after the execution of the deed of gift in favour of 
Nizam-ud-din and Sudr-ud-din, never having held pos- 
session of the property on the south side of the Ravi, 
which had remained in the possession of Aman-ullah and 
his son, who rendered no accounts of profits to Zahir- 
ud-din, and it was not till the year 1871 that the donees 
obtained possession. With regard to the property on the 
north bank of the Ravi, it appeared that the donees had 
been put into immediate possession. Upon a suit instituted 
by Zabeda Bibi, one of Zahir-ud-din’s daughters, to recover 
the share of the property left by her father to which she was 
entitled under the Mahommedan Law, by the cancelment 
of the deed of gift, the first court held that the deed was 
valid,the property given being therein defined and specified. 
The Lower Appellate Court reversed the decree and re- 
manded the case for the determination of the amount of the 
mesne profits due to the plaintiff, holding that the deed was, 
under Mahommedan Law, invalid, as the gift had been made 
without division or detail of the respective shares of the 
donees and as the donees had not obtained possession of a 
portion of the property, viz., that situate on the south of the 
river Ravi, till after the decease of the donee. The Court, 
however, did not distinctly determine whether the deed 
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had operated immediately in respect of the portion lying on Urcrorx Il. 
the north of the river. It found that there were no good 
reasons for thinking the donor insane, or even a simple- 
ton, although his father had refused to allow him to ma- 
nage lands paying revenue. In special appeal, the princi- 
pal grounds were to the effect that the deed of gift was 
not invalid under the Mahommedan Law, as the donees 
had received such possession as the donor could grant of 
the lands on the south of the Ravi, and had received ac- 
tual possession of those on the north, and, although a 
gift of undivided property was contrary to that law, yet, 
as the donees had obtained possession, the gift was not 
absolutely invalid. 

The High Court held as follows :— 

“In this case the claim of the plaintiff to a daughter’s 
share in the estate left by her father, Zahir-ud-din, is re- 
sisted on the ground of a deed of gift executed by him, a 
somewhat weak person, in favour of the appellants, his 
sons, in 1864. Another son was born to him after that 
date, so that the effect of the deed is to exclude from in- 
heritance, for no sufficient apparent cause, the younger son 
as well as several daughters. The Court of first instance, 
holding the deed to be valid, dismissed the claim. The 
lower appellate Court considered the deed to be invalid 
for three reasons: (1) that the property, the subject of the 
gift, being capable of partition, had not been divided be- 
tween the two donees; (2) that part of it was not at the 
time of the execution of the deed in the possession of 
the donor himself ; and (8) could not therefore be trans- 
ferred by him to them. As to the other portion of the 
property, which was admittedly in his possession at that 
time, the lower Courts have not enquired or found so 
carefully as they should have done avhether the deed 
took effect before Zahir-ud-din’s death. If it operated 
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immediately in respect of the property on the north side 
of the river Ravi, and the opinion of the lower Courts 
seems to lean to this view, which is also supported by 
good prima facie evidence, we should not be able to allow 
that it had failed to operate in respect of the property on 
the south side of the same river.. The latter portion of 
the property was in the charge of a trustee, who was 
bound to pay out of its profits the whole of the revenue 
assessed on both portions. The person or persons in 
possession of the northern portion could scarcely be 
deemed to be out of possession of, and not to derive any 
benefit from the other portion which paid the revenue 
due from him or them. At all events the donor gave to 
the donees such possession as he himself had, and could 
give, of the southern portion. But, although the sound- 
ness of the 2nd and 3rd reasons of the Judge’s decision 
may be doubted, we are not prepared to say that his first 
reason 1s wrong. The general rule of the Mahommedan 
Law is that anything which is capable of division, 
when given to two persons, should be divided by the 
donor at the time of the gift, or immediately subsequent 
thereto and prior to the delivery to the donees, in order 
that the objection of confusion may be avoided, and full 
and complete seisin obtained. But it is contended on 
behalf of the appellants that, although the gift of undi- 
vided property 1s contrary to law, it is not, if the donees 
have obtained possession of it, absolutely invalid. This 
eontention is supported by the opinion of the two disci- 
ples, while it is opposed to that of Hanifa. But it ap- 
pears from a passage in the Durr-ul-mukhtar and a pas- 
sage in the Fatawa-i-Alamgirt, that in a special case like 
the present in which one of two donees is an adult, and 
the other an infant son, a gift of undivided property is 
absolutely invalid, not merely fasid but bat. The reason 
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of this rule is explained, and although the rule may, it is Lecrore II. 
intimated, be evaded bya particular device, which is not e 
quite clearly intelligible, there is no pretence that such 
device was employed by the parties to the deed in ques- 
tion in this case.”’ 
“‘ The weight of authority appears then to be in favour 
of the conclusion at’ which the lower appellate Court has 
arrived, and that conclusion may be upheld upon the basis 
of Mahommedan Law. Had it been otherwise, it might 
have been our duty to consider whether we were bound 
strictly to apply Mahommedan Law to the case, or to deal 
with, and dispose of it according to the principles of 
equity, justice, and good conscience. Without-entering 
upon such a discussion, we may content ourselves with 
remarking that, as the deed is found to be invalid under 
Mahommedan Law, justice, equity, and good conscience 
do not, under the circumstances to which we have ad- 
verted, require us to maintain it. Twelve years have not 
elapsed since it was executed, and the heirs of Zahir-ud-din, 
who might, were he still alive, set it aside as not binding 
on himself, are fully competent to impugn its validity.” 
It is somewhat difficult to follow the reasoning in the 
latter portion of the judgment, and it would seem that 
the reason upon which the Hanifi doctrine is founded, has 
been, to some extent, missed. There can be no question Biepane 
that the principle owes its origin, as has already been in fant and 
pointed out, to the fear displayed by Hanafi lawyers re- 24ult jomtly. 
garding the enjoyment of a joint undivided property. 
It is supposed that when a gift is made to A. (who is 
ewi juris) and B (a minor living under the guardianship 
of A,) the possession of B will be so confused as to give 
rise to considerable disputes. Similarly, when a gift is 
made jointly to an infant and an adylt son, the father 
would, gud guardian remain in possession of the infant 
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son’s share, whereas the adult son would take possession of 
the share given to him. The enjoyment of the property 
consequently by the two donees would be likely to create 
confusion, not only among themselves but also among 
them and the donor. And this confusion and difficulty 
would be enhanced, in case there happened to be creditors 
of the father, who alleged that the gift was in fraud upon 
them. Looked at from this point of view it would appear 
extremely probable the principle was originally framed, 
partly with the object of protecting creditors and 
partly with the object of avoiding all question, on the 
part of the donor or his representatives, as to the com- 
pleteness of the transaction. The donee takes under 
an act of bounty or mere taburru (¢5). As a mere 
volunteer, his title to the gift is not perfected, until the 
donor has completely manifested his intention to vest 
the property in him. This intention is evidenced by his 
placing the donee in possession of the subject of the gift 
or by authorizing him to take possession of it, and by so 
differentiating it from his other properties or those belong- 
ing to his co-sharers, as to leave no room for confusion. 
Until this is done there is no Kabz-1-kémil and the gift is 
a mere inchoate act of bounty.! If the donee is an infant, 
the necessary possession should be delivered to his guar- 
dian. Butif there are no creditors, for whose debts such 
property would be liable, and if possession has been taken 
and held under the gift, it would not be invalid. And it 
must be borne in mind that in this country, in relation to 
the gift of landed properties, the law respecting mutation 
of names and other statutory provisions, for evidencing 
a bond fide transfer of property, affords a sufficient guar- 
antee against any apprehension of mere benam: transac- 
tions. ee 


1 Comp. Kekewich v. Manning, 1 De. G., M. & G. p. 176. 
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That the developed Hanafi law itself disapproves of the 
strictness of the rule, is amply shown by the following de- 
vice pointed out by the jurists to escape from the opera- 
tion of the principle of shuywit. 

“‘ But if the gift be to one adult and one minor, the lat- 
ter being in the parwarish of the former, or to two sons one 
adult and one minor, it is not valid for possession on be- 
half of the minor could be taken by his guardian. 
‘‘ However,” continues the Radd, “ there is a device by 
which a gift jointly to an adult and a minor may be made 
validly, viz., the entire property may be consigned to the 
adult, and then a gift of it may be made to both. Insucha 
case, the adult donee would be a trustee for the minor, and 
possession being already vested in him as depositary, the 
objection of shuyuit would not apply as to the gift of the 
share of the minor.” 

‘Ifa man make a gift of ten dirhems as sadkah or 
charity to two indigent people, that is, an offering in the 
way of God; and as the path of truth is but one, such a 
gift is not bad for shuywit.”’ 

A sadkah for two rich people is hiba, and therefore if 
there is shuyut in the subject-matter thereof, the gift 
will not take effect until partitionis made. The objection 
of shuywit only renders the gift invalid but not void." 
There is considerable difference between a hiba which 1s 
fasid, that is, null and void, and a /iba which is ghaer 
mukammull, which is not complete or merely invalid. Ac- 
cording to the Bazdziah, an invalid gift is validated by 
possession and decisions are passed according to this doc- 
trine, and not the doctrine in the Imaddiah. Accordingly, 
if a gift is to two individuals, possession taken by both 
removes its invalidity. Ina gift of mushad which is 


® 
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partible, if division is effected by the donees though subse- 
quent to the donation, it is valid. 

A gift of a moiety of a house (which otherwise 
would be bad for mushad) may validly be effected in this 
way, (according to the Bazdziah), that is, the donor should 
sell it first at a fixed price, and then absolve the debtor 
of the debt, that is, the price. 

Shuyui, or confusion, in order to render a gift invalid 
must exist at the time of the gift, and not be supervenient, 
and it must be such as is recognized by law.} 

If a man has two dirhems and says to a person that he 
has made a gift tothe latter of one of them, in that case 
if both arealike in weight and purity, the gift is not va- 
lid, but if they are both not alike then it is valid ; for in 
the latter case, the shuyuu% cannot be removed by division. 
In the same way it would be valid were he to give one- 
third of the two dirhems. 

When a choice of one of two things is given to the 
donee, if the election is made ata time when it is possi- 
ble to express the meaning with distinctness, it would be 
valid. For example, if a man were to say to another, 
‘take one of these two pieces of cloth and let the other 
be for thy son;”’ in that case, if the donee exercises his 
choice before either he or the donor has left the mujlis 
(the place where the agqd or obligation is made), the gift 
would be valid. 

If a man owe another two things, one cash and the 
other flocks, and the creditor were to say to the debtor, 
“IT give youone of the mals (properties),”’ it would be 


valid. 
The objection of indefiniteness carried to an extreme 


' Radd-ul-Muhtar (Shami), Fatdwu-i-Alamgiri, IV, p. 525. 

On the subject of mushad there is considerable difference on some 
points between the Radd-ul-MuhtGér and the Alamgiri, but the expositions 
contained in the former appear fuller and more developed. 
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would oftentimes prevent the donee or donees from 
availing themselves of the power to take possession of 
the property, and thus imparting to the act of gift that 
validity which was wanting to it initially. In order to 
obviate the difficulty arising from such a contingency, the 
Arabian lawyers have devised the doctrine of tahlil, which 
literally means “rendering lawful,” but which, with re- 
ference to the subject under review, means the legalization 
on the part of the donor, of the enjoyment of the subject- 
matter of the gift by the donee and thus rendering it a 
valid donation. The following examples will throw suffi- 
cient light on this branch of the law relating to gifts.1 

If a person were to say to another, “‘ Whatever of my 
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property thou hast eaten, it is lawful for thee,” it would ize 


be lawful for him to do so, but should there be any indi- 
cation of dispute, he should not do so; so it is stated in 
the Multikat. 

If a person were to say to another, “ Whoever has eaten 
out of my property, it is lawful for him,” the Fatwa 
is that is lawful; as stated in the Sirdjiah. 

In a tradition reported by Ibn Makati, it is declared to be 
lawful for every person whether rich or poor to eat of the 
fruits of a tree, when the owner has said, “ it is lawful for 
all persons to eat of my tree ;”’ so in the Fatdwa-ul-Itdbiah. 

If a person were to say to another, “ Make it lawful 
for me all the rights which thou possessest against me,” 
and he does so and discharges the speaker; in that 
case, if the owner of the rights was aware of his rights, 
than the speaker will be legally and conscientiously dis- 
charged. If, however, the Sahib-i-hukk was not aware of 
his rights, the speaker will be discharged only legally. But 
Abt Yusuf holds that he will be discharged in conscience 
also; and the Fatwa is on this; so in the Khulasa. 


1 Fatéwa-i-Alamgiri, 1V, p. 531. 
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Lecture ll. Ifa person were to give to another something which 
- the latter mixes with his own goods, and believing fully 
that he would not be able to distinguish it from them, he 
asks the giver of the thing to make it lawful on him 
and he does so, it is lawful. But if he subsequently finds 

it, he must return it, so in the Kinia. 

If a person were to say to another, “ It is lawful for 
thee to take from my property whatever thou findest and 
whatever thou likest,”’ according to Abi Yusuf this is 
restricted to dirhems and dinars. Therefore it will not 
be lawful for him to take lands or trees or almonds or 
cow or goat; so in the Zahiria and Khuldsa. 

If a person were to declare that he had made it lawful for 
another to eat of his mal ; and the latter person does not 
know it,—in such a case, if he were to eat it it would not 
be lawful, and it is stated in the Muhit-i-Sarakhsi and in 
Tatar Khaniah that it is not lawful for him to eat thereof, 
until he know of the permission. 

One man is a debtor of another, who is not aware of 
the amount of the debt; and the debtor says to him 
‘‘discharge me from what I owe thee;” and he replies, 
‘“‘T discharge thee in both worlds ;” the jurist Nasir says 
that the debtor will be discharged only to the extent of 
the amount which the creditor believed the debtor owed 
him. But Mohammed Ibn Sulma says that he will be dis- 
charged to the full extent of his debt; and the Fakih 
Abu’! Lais and others say that what Ibn Sulma has said 
is the decision of the Kazi, and the saying of Nasir has 
reference to the future world, so in the Zakhira. 

If a man were to say to another, “ It is lawful for thee 
what thou hast eaten of my property, or taken or given.” 
In such a case, the eating is lawful, but not the taking or 
giving, so in the Sirdj-ul-Wahdj. 

* % * * * & % * 
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If a person turn loose a sick animal, saying, that 
whoever should take and use it, it would become his; 
and suppose another man does take and use the beast, it 
would become lawfully his property. This is the dictum 
of Abu’l Kasim. 

If a domesticated bird ( U,le tb ) ig let loose, it is in 
the position of a sick animal. 

If a person were to usurp a piece of property and the 
rightful owner were to say, ‘‘ I have made all my rights 
halal to him,” the jurists of Balkh hold, that in this 
case the usurper is absolved from the liability of damages 
and not from the restoration of the specific property ; so in 
Kima. It is reported from Mohammed, however, that if 
one is liable to another for some property, and the owner 
says, ‘I have made it halal for thee, it is a hiba ; but if he 
had said tuhhul, it would be a discharge ; so in Zakhira. 

If a person were to say py Je hod whla Kss3 dot 
“JT have made lawful (my debts) to all my debtors.” 
This will be a discharge to the debtors, but not toa 
lessee ; so in the Ahuldsa. 

* * x * * * x x % 

If a man were to say to his agent (vakil), it is lawful for 
thee to eat of my property from one dirhem to a hundred 
dirhems, it will not be lawful to the vaki to take at once 
a hundred or fifty dirhems, but only so much as is reason- 
ably necessary for his maintenance ; so in the Multekat. 


Srecrion IV. 
GIFT OF MUSHAA ACCORDING TO THE SHIAH 
DOCTRINES. 
According to the Shiahs, the gift of mushad or a share 
in joint and undivided property is lawful,' ‘‘and seisin of 


1 Miria Kasim Ali v. Mirza Mohammed Hassan, 3 Sel. Reps, 213. 
14 
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it is to be taken,” adds the Shardya, ‘in the same way as 
seisin in sale,” that is, “ by mere surrender or vacating by 
the donor.’? The character of the seisin, as stated be- 
fore, when dealing with the Hanafi law must depend on 
the nature of the thing given. And this view is laid 
down by the Alldmah in his Tahrir-ul-Ahkim. <* Mere 
surrender or delivery of symbolical possession being suffi- 
cient in all cases of gift, where the subject is immove- 
able ; where it is moveable, manual or physical possession 
seems to be required so far as the nature of the article 
permits.”’ 

Under the Shiah law there is no question, therefore, 
that if a thing is given to two parsons jointly, and they 
take possession jointly, each donee becomes the proprietor 
of the portion given to him. If, again, one only of them 
should accept the gift and take possession while the other 
refuses, the gift to the acceptor is valid. 

As under the Hanafi law, acceptance is a necessary 
condition to the validity of a gift. “ The contract of 
hiba,”’ says the Shardya, “requires declaration and ac- 
ceptance with seisin or taking possession.”’ 

Declaration is the expression of an intention or wish on 
the part of the donor to transfer to the donee, the right 
of property by way of a iba. But the contract is not 
valid, unless the person who makes the transferis ‘ of 
full age, sound understanding and unrestrained in the use 
of his property,” in other words, is sui jurts, capable of 
understanding the nature of his act, and does not labour 
under any inhibition. 

A discharge or release given by the creditor to his 
debtor is equivalent to the gift of the debt, and this is 
valid both under the Sunni andthe Shiah Law. Owing, 
however, to the djfficulty of obtaining physical or actual 
possession of a debt or chose in action, some Shiah 
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lawyers, among them the author of the Shardya, have 
held that a debt, or rather the right to recover a debt, can- 
not be assigned to a third person. Other jurists, espe- 
cially the Shaikh, have held the contrary view, and there 
can be no question that upon the basis of a correct ana- 
logy, and the recognized practice, which has obtained for 
centuries among Shiah communities, of making valid 
assignments of choses in action, a debt or a right depending 
on the obligation of another may be validly given or 
assigned by the obligee or creditor to a third party gratui- 
tously, without any consideration, that is by way of 
hiba.! In the ease of Nawab Amjad Ali Khan v. Mo- 
hamdi Begum, the gift was of Government Promissory 
notes. Considered analytically, the gift of the notes 
amounted in fact to a gift of the right to receive the 
interest on the money, for which the notes formed the 
securities. There was no question raised in that case, 
that such a gift was invalid, because it was the gift of a 
right to receive the periodically accruing interest, though 
the parties were Shiahs. The only ground upon which 
the gift wasimpugned was, that the donor had reserved a 
hife-interest in the income, and that such reservation was 
invalid under the Mahommedan Law. It may be taken, 
therefore, that the assignment of a chose in action, or a 
right in reversion is not invalid under the Shiah law. 


1 Under the English Common Law, the benefit of a contract cannot be 
assigned (except by the Crown) so as to enable the assignee to sue in his 
own name. The origin of this restriction was attributed by Coke to a de- 
sire on tho part of the founders of the English Law to discourage mainte- 
nance and litigation, ‘‘ but,” says Pollock, ‘“ there can be little doubt that 
it was in truth a logical consequence of tho primitive view of a contract 
as creating a strictly personal obligation between the creditor and the 
debtor; ”’ Pollock on Contracts, p. 224. 

The view held by some of the Shiah lawyers against the transfer of 
choses in action or assignment of contracts may also be said t6 be a logical 
Consequence of their view regarding the principle of seisin. 


Lecture II. 


Lecture II. 


Release of 
a debt. 
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Among the Shiahs, according to the doctrines of the 
literal school of interpretation, a release or discharge 
does not require, for effectuation, the acceptance of the 
donee; whilst the progressive school represented by the 
Shaikh hold equally with the Hanafis that the assent of 
the debtor or the obligor was necessary to the validity 
of the discharge. And this view seems conformable to 
the rules of equity. A discharge is a mere declaration 
on the part of the creditor of his intention, not to en- 
force the obligation against the obligor. But the ex- 
pression of an intention not to enforce a liability, which 
may have the effect of precluding the creditor from 
enforcing his claim, would not necessarily preclude the 
debtor from insisting upon the creditor to accept the 
payment of the debt. Obligation has been defined by an 
English writer to mean the relation that exists between 
two persons, of whom one has a private and peculiar right 
to control the other’s actions, by calling upon him to do 
or forbear some particular thing.’ The same definition 
may be applied to the term agd of the Arabian jurists. 
It implies a relation which, whilst giving a certain right 
to one person over another, often creates a corresponding 
liability against him in favour of that other. Proceeding 
upon the basis of this conception, the Hanafi jurists have 
held that the “ gift’ of a debt, 7. ¢., the release of it, to 
the debtor is complete without his acceptance, though it 
is reversed by his rejection; but this is correct only with 
respect to the principal debtor, for the gift of a debt to 
the surety is not complete without his acceptance, though 
it is reversed by his rejection. If the creditor releases 
the principal debtor from his debt. or gives it to him and 
he accepts, both he and thg surety are released, but if he 
do not accept he ismot released.? It may be taken there- 


1 Pollock, p. 3. 
* Fatdwa-i-Alamgiri, IV, pp. 535, 536. 
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fore that the dictum in the Shardya, “ that a release does Lecrors II. 
not require acceptance” must be read with thelightthrown = 
on the subject by the detailed provisions given in the 
Jdma-ush-Shattdt which would seem to show that if the 

release is not accepted, it would have no effect or “‘ be 
reversed.” 


Lecture III. 
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CHAPTER II. 


FORMALITIES RELATIVE TO GIFTS. 


Sxcrion I. 


Gifts, under the Mahommedan Law, are not subjected 


Formalities tO any formality, or any special publicity ; they can be 


relative to 
gifts. 


made either verbally or in writing. But, when a gift of 
immoveahble property is made in writing, the provisions of 
the Stamp and Registration Acts have to be complied 
with. 

In order to create a gift, it is not necessary to make use 
of any express terms. Even where the declaration and 
acceptance are not expressed in words, so long as the inten- 
tion is evidenced by conduct it would be sufficient.! If 
the gift is made in writing or verbally, any word by which 
it may be presumed that the donor intended to give the 
substance of the thing, would convey the property in the 
thing itself. Intention, as gathered from attendant cir- 
cumstances, must, in cases of doubt, furnish the governing 
principle. In short, if from the words used it can be 
inferred that the proprietary right in the substance of any 
object was intended to be conveyed that would be a gift. 
If, however, it appear that what the donor intended to 


4s” 3 
sy 


Radd-ul-Muhtdr, IV, p. 777. * 
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give was only the munafa or the usufruct, that would Lacrurs III. 
be an ariat (commodate loan).” a 

If a man were to give dinars to his wife to spend on 
clothes to wear before him, and she employs them in 
trade, the profit arising therefrom as well as the money 
itself would be her property.? Clothes for children become 
their property, but not those made for apprentices or 
servants. 

As regards the conditions necessary for the validity of Conditions 
the act of gift, they are the following :— ugar stdri 

(1) Declaration expressed in any language which con- * 8 
veys the meaning, or expressed by conduct. 

(2) Acceptance, expressed or implied. 

(3) And seisin by the donee of the subject of the 
gift.¢ 

The Heddya states the principle thus :— 

“Gifts are rendered valid by tender, acceptance and __Seisin under 
seisin. Tender and acceptance are necessary, because a apenas Law. 
gift is a contract and tender and acceptance are requi- 
site in the formation of all contracts, and seisin is neces- 
sary in order to establish a right of property in the gift ; 
because a right of property according to our doctors is not 
established in the thing given merely by means of the 
contract without seizin.—Malk alleges that right of 


das Jt wfaled woe Usthy Bale ig at iat god deity : 


Fatiwa- @ ailid to rae PP fos ty dt est Pie joo 
4-Alamgirt, IV, p. 521. 

2 Fatdwa-i-Alamgiri, IV, p. 528. 

3 Ifa man give a thing to another, saying, I give this to thee and the 
donec take possession of it without saying a word, it is valid.—Radd-ul- 
Muhtar, IV, p. 781. 

4 i. e., if tho property is not alrcady in the hana of the donce. 

§ Hed. II, (Eng. Tr.) p. 291. 
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Lecrogg Ill. property is established in a gift antecedent to seisin, be- 

~~ gause of its analogous resemblance to a sale and the same 

difference of opinion obtains with respect to sadkah 

(alms).—The arguments of our doctors upon this point are 

twofold. First, the Prophet has said, “ A gift is not 

valid without seisin,” (meaning that the right of pro- 

perty is not established in a gift until after seisin). 

Secondly, gifts are voluntary deeds, and if the right of 

property were established in them previous to the seisin, 

it would follow that the delivery would be incumbent on 

the voluntary agent before he had voluntarily engaged 

for it. It is otherwise, with respect to wills because the 

time of establishment of a right of property in a legacy is 

at the death of the testator, and he is then in a situation 

which precludes the possibility of rendering anything 
binding upon himself.”’ 

In the case of Nunda Sing v. Mcer Jaffer Shah,' it was 
held that a gift depends upon tender and acceptance, but 
selsin is necessary to make it complete. To some extent 
the later decisions have overlooked the exact bearing of 
the question of seisin on the validity of a gift under the 
Mahommedan.Law. It has been supposed sometimes, 
that actual delivery or transfer of possession is intended 
by the condition which makes delivery of seisin a con- 
dition to the validity of a gift. In this view it be- 
comes necessary to ascertain the exact meaning of the 
term Ikbaz or seisin under the Mahommedan Law. It 
must be admitted that unless [kbaz (constructive or actual) 
can be presumed in the donee after the gift, it will not 
be operative. But upon a consideration of the dicta on 
the subject, it would appear that actual delivery of pos- 
session is not necessary. If the character of the posses- 


* 1 1 Sel. Reports, p. 5. 
216 W. R. 188. 
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sion changes, the mere retention of the subject-matter of Lrcrure II, 
the gift in the hands of the donor, would not affect the = 
validity of the gift. He may continue to retain the pos- 
session of the property as a trustee or depositary, and such 
possession will not affect the legality of the transfer.!, 
Similarly, if the thing given be in the hands of the donee 
in virtue of a trust, the gift is in that case complete, al- 
though there be no formal seisin, since the actual article 
is already in the donee’s hands whence his scisin.is not 
requisite. ‘It is otherwise where a depositor sells the 
deposit to his trustee, for in this case the original seisin 
does not suffice, because seisin in virtue of purchase is a 
seisin inducing responsibility, and therefore cannot be 
substituted by a seisin in virtue of a trust, but seisin in 
virtue of a gift on the contrary, as not being a seisin in- 
ducing responsibility, may be substituted by a seisin in 
virtue of a trust.’’ The law in caves of gifts to minors 
looks to the intention of the donor. When there is on 
the part of a father or other guardian, a real bond fide 
intention to make a gift, transmutation of possession 1s not 
necessary, the subsequent holding of the property by the 
donor being considered to be on behalf of the minor. This 
principle was laid down with considerable distinctness in 
the case of Abedunnissa Khatoon v. Ameerunnissa Khatoon, 
where the Privy Council dealing with the question held 
that, under the Mahommedan Law, when there is on the 
part of a father or other guardian a real and bond fide inten- 
tion to make a gift, the law will be satisfied without change 
of possession, and will presume the subsequent holding 
of the property to be on behalf of the minor donee.’ 
According to Kazi Khan, the ability of the donee, if Paani 


adult, to take possession of the gift,—in other words, to sion is sufii- 


1 Hod. (Eng. Tr.) III, p. 295. 
2 Ameerunnissa Khatoon v. Abedoonnissa Khatoon, Ll. R. 2 Tnd. App. 87. 
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Lxcrore ITI. exercise the right of property over it, is sufficient to vali- 
diedt in quany date the act of donation. Accordingly where a gift is 
sash Oe ie made, and a direction is given to the donees to take pos- 
ae dona- gession of the subject of the gift and partition it among 
themselves, such a gift is held to be valid.1 Power to 
take possession is equivalent in certain instances to ac- 
tual delivery of possession. The meaning of this is, 
where the donor places the donee in a position to exer- 
cise the right of property over the subject of the gift, it 
is tantamount to delivery of seisin. For example, if A. 
make a gift of his horse which is in his stables to B. and 
give to B. the key of the place, and authorize him to take 
possession of it, the seisin is sufficient in law. 
But the possession of the donee must be with the per- 
mission of the donee. “If the donee,” says the Heddya? 
‘‘ take possession of the gift in the meeting of the contract 
of gift, without the order of the giver it is lawful upon 
a favourable construction. If, on the contrary, he should 
take possession of the gift after the breaking up of the 
meeting, it is not lawful unless he have had the consent 
of the giver so to do. Analogy would suggest that the 
selsin is not valid in either case, as it is an act with re- 


' Compare the following from Fataéwa-i-Kazi Khan, p. 282. 

SheSI 9 s2)9 9 HOI mB Leo dazed wrdy ay eligi dae 5 

S98? Y Byyd Wy ty ot 9 US ois sy Y ASS ne W0 wyjgall y 
JyF? Y wrth wr slo erty oI 9 i954 oy LY Gg! Witt UW g Laie 
Se oy santo SG 5 pute US GUS 5 & y Edsio ot Uy5 9 
weley ux wlo eT x) 135 9 SE ois jl Wiley 0 319 wt 9! y 
ro 9997 ay po AM ail! Uty y Jay WW Bio HO) ertdy oJ 
ot OE 5 39 Y Leaoat gl! orled padi ot y jlolee Leal sot 


; © ote! I yt Vc) ayia 
2 Hed, III, p. 292. 
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spect to what is still the property of the giver, for as hig Lecrurs III. 
right of property continues in force until seisin, thatis = 
consequently invalid without his consent. The reason for 
a more favourable construction of the law in the instance 
in question is that seisin in a case of gift is similar to 
acceptance in sale, on this consideration that in the one 
the effect of the deed (that is, the establishment of a right 
of property) rests upon the seisin and in the other upon 
the acceptance. As, moreover, the object of a gift is the 
establishment of a right of property, it follows that the 
tender of the giver is virtually an empowerment of the 
donee to take possession. It is otherwise where the 
seisin is made after the breaking up of the meeting, be- 
cause our doctors do not admit of the establishment of 
the power over the thing, but when seisin is immediately 
conjoined with acceptance and as the validity of accep- 
tance is particularly restricted to the place of the meet- 
ing so also is the thing which is conjoined with it. It is 
also otherwise where the giver prohibits the donee from 
taking possession in the place of meeting, for in that case 
the seisin of the donee in the place of the meeting would 
be invalid, as arguments of implied intention cannot be 
put in competition with express declaration.” 
In fact, the legal effect of a gift is not complete until 

seisin is taken of the thing given, and in this respect a 
stranger and the child of the donor are on the same foot- 
ing when the child is adult. But the possession of the 
donee must be with the permission of the donor. It is 
not necessary, however, that the permission should be 
express. If the permission, or in other words the consent 
of the donor to the taking of possession can be inferred 
by conduct, it is sufficient. If the possession is taken 
immediately after the gift there can be no question as 
to the validity of the gift, but if after the gift the donor 
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prohibits the donee to take possession, and if the donee 
nevertheless takes possession, it is not valid. Where a 
gift is made to two persons in succession, and is followed 
by possession to the second, the second gift is valid. 

But the question of possession has such a practical 
importance in the discussion of cases arising under the 
Mahommedan Law relating to dispositions of property, 
that an elucidation of the meaning attached to the word 
seisin, or its Arabic equivalent kabz, is of the utmost: 
importance. The question came up for decision in the 
Bombay High Court in the case of Amina Bibi v. Khatya 
Bibi 

In that case a husband had made a vift of his house 
and certain tenanted out-offices &c. to his wife. He 
had made over the keys to his wife, left the house for a 
few days (to accentuate the fact of delivering possession, ) 
but had returned afterwards and lived with her in 
the same house until his death. During his lifetime he 
had collected the rents of the out-offices presumably on 
behalf of the wife. In a suit by his heirs against the 
widow to set aside the hiba on the ground that no pos- 
session had passed, Sausse, C. J. said as follows : 

“The acts essential for giving validity to a hiba or 
gift according to Mahommedan Law are tender, accept- 
ance and seisin, but the manner in which seisin is to be 
effected must be considerably modified to suit the peculiar 
relations recognised as existing between husband and 
wife in the Mahommedan Law. The property of each is 
separate and independent of the other; either can make, 
and both are encouraged by law to make gifts to the 


1 Bombay High Court Reports, I, p. 157. 

I give the Judgment in eztenso, ‘as it ig in every respect onc of the most 
valuable decisions conc.rning the question of possession under Mahom- 
medan Law. 
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other in order to promote mutual affection ; and so strong- Lecture III. 
ly is this principal inculcated that retractation of sucha 
gift is not allowed, although in many other cases it is 
luwful. A wife can make to her husband a valid gift of 
the house in which both are residing, although it contain 
her separate property, and though both continue to re- 
side in it afterwards. Upon principle, I do not see why 
a husband should not equally be at liberty to bestow 
upon his wife the house in which both are living, and in 
which they afterwards continue to reside, provided he 
have power to makethe gift, and do make it bond fide, 
and not in contemplation of fraud upon creditors or 
others. The only difficulty is to comply with the exi- 
gency of the law, which requires “ seisin”’ or exclusive 
possession to be given. If a husband with full power to 
give executes a deed of gift, and in accordance with its 
provisions hands over symbolical possession of a house 
or property by keys, &c. and also, to mark more strongly 
the bond fides of the intention, actually goes out of the 
house before witnesses in order to leave it, and all within 
it in the full and exclusive possession of his wife, I do 
not see what further act he could do to give effect to 
that gift consistently with exercising his other legal 
rights as a husband. The wife had at that time the 
power afforded to her of taking and keeping exclusive 
possession of the gift, and of continuing to reside in the 
house, but the Mahommedan law gives the husband the 
right, and moreover makes it his duty, to reside with his 
wife. If, then, such a clear expression of intention as is 
contained in the present hiba accompanied by such an 
unequivocal act before witnesses, be not held to give that 
seisin which is required by Mahommedan law, it would 
amount to introducing a restriction es to the object of 
“ vift,’’ which is not found, so far as I have been able 
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Lecrurr III. to learn, in any Mahommedan law book. The husband 


has a general power of making a gift to his wife, but 
were the present hiba to be held to be invalid, it would 
amount to declaring that a husband shall not under any 
circumstance make a gift to his wife of the house in 
which they are at the time residing, and in which they 
continue to reside down to his death. If such a restric- 
tion be unknown to Mahommedan law, there must be 
some legal mode of effecting the gift of such a property 
of the husband’s. The circumstance of possession once 
given being subsequently continued does not appear to be 
@ necessary condition of a complete seisin, or its non-con- 
tinuance to invalidate the htba. See the case of Jaffer 
Khan v. Hubshee Beebee, 1S. D. A. Rep. of Bengal, p. 12, 
referred to in Morley’s Digest, Title “ Gift,” S. 55. 

“The ‘seisin’ of the Mahommedan law appears to 
be analogous to our livery of ‘seisin’ as formerly exist- 
ing in England, and to have been effected much in the 
same way as by delivery of a sod or twig of the land, or 
the ring or hasp of a door, in the name of ‘seisin.” In 
Coke on Littleton, 57a, itis laid down—‘ If the deed be 
delivered in the name of “ seisin ” of the land, or if the 
feoffor (or donor) saith to the feoffee (or donee) take and 
enjoy this land according to the deed, or enter into this 
land and God give you joy,’ these words do amount to a 
livery of ‘ seisin.’ ”’ 

“Two passages from the Tohfa, Vol. IV, pp. 59 and 
335, have been relied upon by the defendant to show that 
a delivery and acceptance of keys of a house is a suffi- 
cient seisin or giving of possession in a case of sale and 
purchase, and also that gifts are in that respect to be 
treated as sales:—‘ The giving of the possession of im- 
moveable property to the purchaser depends upon the 
words expressed by the seller conveying the meaning that 
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(the house) has been vacated, and in handing over the Lecrvse III. 
keys of the house,’ Tohfa, Vol. IV, p. 59; and ‘The 
thing of which a ‘ gift’ has been made does not become 
the property (of the donee) without possession, as is the 
case with things that are sold, and the declaration of a 
donor to the effect that he has given possession is suffi- 
cient to denote (real) possession;’ Ib. p. 335.” 

‘In the present case the deed of gift was delivered, 
and with it the keys of the houses and furniture men- 
tioned in the hiba, which included the house in which 
the husband and wife were then living. No words can 
be stronger than those contained in this hiba to indicate 
the intention of the donor to complete the gift according 
to law;—* And I having given up my possession have 
given them (the houses and chal) into the possession of the 
above-mentioned woman (his wife), in whose favour the 
gift is made, and all the conditions respecting a gift, 
viz., the mutual consent and the taking possession in 
every way, together with the vacating of them, have 
been performed by me and the above-mentioned woman 
in whose favour the gift is made;’ and again, ‘In 
future I have no claim to the property, nor can any of my 
heirs demand anything out of the above-mentioned pro- 
perty by way of inheritance.’ ” 

<‘In my opinion, the relation of husband and wife, and 
his legal right to reside with her and to manage her 
property, rebut the inference, which, in the case of parties 
standing in a different relation, would arise from a con- 
tinued residence in the house after the making of the 
hiba, and in the husband generally receiving the rents 
of the chal annexed to that house. It is also worthy of 
remark, that the husband mentioned to some tenants 
that he was receiving rent on accoupt of his wife, to 
whom he had made a hiba.” 


Lecrurs III. 
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“This is not a case of creditors claiming against a 
hiba set up to defeat their claims, but it is that of heirs 
or next of kin claiming in derogation of the gift of the 
person through whom they claim.” 

In the case of Jaffer Khan v. Hubshi Bibi) it was held 
that where the technical requirement of delivery of 
selsin is complied with, continued possession is not 
necessary. 

The question whether for the purpose of completing a 
gift of immoveable property by delivery and possession, a 
formal entry or actual physical taking of possession is 
necessary was also discussed before West and Nanabhai 
Haridas, JJ. in the case of Shaikh Ibrahim v. Shaikh 
Suliman.’ Mr. Justice West laid down the principle of 
the Mahommedan Law on the question of seisin with con- 
siderable distinctness. His Lordship said :— 

< Ag to the law of the case, the Courts below are to 
bear in mind that when land is occupied by tenants a 
request to.them to attorn to the donee is the only 
possession that the donor can give of the land in order 
to complete a proposed gift. Such a possession would, 
according to the case of Khajooroonissa v. Rowshun 
Jehan be sufficient. As to the delivery of the house, 
the principle is to be borne in mind that when a person 
is present on the premises proposed to be delivered to 
him, a declaration of the person previously possessed puts 
him into possession. He occupies a certain part and this 
occupation becoming actual possession by the will of 
the parties extends to the whole, which is in immediate 
connection with such part where the possession is right- 
fully, though not where it is wrongfully taken, ex parte 


Sel. Reports, I, p. 12. 
7 1.L. R.9 Bom. p. £46, wherein 4he cases bearing on this point are 
referred to. 
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Fletcher. An appropriate intention where two are pre- LEctvas III. 
sent on the same premises, may put the one out as well _ 
as the other into possession without any actual physical 
departure or formal entry, and effect is to be given as far 
as possible to the purpose of an owner whose intention to 
transfer has been unequivocally manifested.”’! 

When possession is already with the donee it need not 
be renewed; no formal transfer therefore is necessary, 
when the gift is to a depositary, bailee or trustee who is 
already in possession of the property which forms the 
subject matter of the gift.2 In the case of Vilayet 
Hussain v. Maman,’ the Calcutta High Court held, that 
when the subject of the gift has beenin the hands of the 
donee as manager or agent of the donor, such possession 
by the donee was not sufficient to make it unnecessary 
to the validity of the gift that there should be actual 
or formal delivery of possession of the property. In this 
case the gift was made in death-illness. It is submitted 


1 In a case among Hindus, Kalidas Mullick v. Kanhyalal Pundit, 
I. L. R. 11 Cal. p. 121, the Privy Council had occasion to refer to tho 
principle, which it is submitted ought to be carefully borne in mind in deal- 
ing with the subject of gifts among the Mahommedans. Dealing first 
with the question what interest is conveyed to the donee when the terms 
of the gift are indefinite, their Lordships said, “ It appears to their 
Lordships that the indefinite words of a gift must be limited by the pur- 
pose of the gift, and that it was Romasunderi’s intention that Ruttonmoni 
should take the property only for hor life.” 

With reference to the validity or invalidity of the gift on the basis of non- 
possession, their Lordships used the following language :—‘‘ A gift where 
the donor supports it, the person who disputes it claiming adversely to both 
donor and donee is not invalid, for the mere reason that the donor has not 
delivered possession, and that where a donee or vendee is under the terms 
of the gift or sale entitled to possession, there is no reason why such gift 
or sale though not accompanied by possession, whether of moveable or 
immoveable property (where the gift or sale is not of such a nature as 
would make the giving effect to it to be contrary to public policy) should 
not operate to give the donee or vendee a right to obtain possession,” 

2 Hed. III, 295. Radd-ul-Muhtdar, IV, p. 783. 

3 5 Cal. L. BR. 91. 
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Lecture Ill. that the principle laid down by the learned Judges goes 


Gifts to 
minors. 


beyond the Mahommedan Law. 


Section II. 
GIFTS TO MINORS. 


In the case of a gift by a father to his minor child, 
no acceptance is necessary, “ the gift is completed by the 
contract, and it makes no difference whether the subject 
of the gift is in his hands or in that of a depositary.” If 
a father make a gift of something to his infant son, 
the infant, in virtue of the gift, becomes proprietor of the 
same, provided the thing given be at the time in the 
possession either of the father or of any person who 
stands in the position of a trustee for the father, because 
the possession of the father is tantamount to the pos- 
session of the infant by virtue of the gift, and the posses- 
sion of the trustee is equivalent to that of the father. The 
same rule would apply to a gift by a mother to her infant 
child, whom she maintains and whose father is dead and 
there is no constituted guardian; and so also with respect 
to the gift of any other person maintaining a child under 
similar circumstances. ‘It is to be observed that the law 
with respect to seisin in cases of alms-gift is similar to 
to that in gifts. Thus, if a person should bestow in alms 
upon a pauper anything of which the pauper has pos- 
session at the time, he (the pauper) in that case becomes 
proprietor of the same without the necessity of a new 
seisin ; and so also if a father should bestow in alms upon 
his infant son something of which he himself or his 
trustee has the possession, the infant becomes proprietor 
thereof—contrary to where the thing so bestowed has 
been pawned, logt by usurpation, or sold by an invalid 
sale,” 
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“Ifa stranger make a gift of a thing to an infant, the Lzcroex Ilr. 
gift is rendered complete by the seisin of the father of = 
the infant ; for, as he is master of deeds with respect to 
the child, liable to both good and evil (such as sale), he is 
consequently in a superior degree master of gift which is 
purely advantageous.” 

If a person make a gift of a thing to an orphan, and it 
be taken possession of in his behalf by his guardian, being 
either the executor appointed by his father,or his grand- 
father, or the executor appointed by his grandfather, it 
is valid, because all these persons have an authority over 
the orphan, as they stand in the place of his father. 

If a fatherless child be under the charge of his mother, 
and she take possession of a gift made to him, it is valid, 
because she has an authority for the preservation of him 
and his property, “‘and the seisin of a gift made to him is 
in the nature of a preservation of himself since a child 
can not subsist without property.”” The same rule obtains 
with respect to the validity of the seisin of a non-relative 
who has the charge of an orphan, viz., that where a gift 
is made to an orphan who is living in the guardianship 
of a stranger, if possession is taken by such guardian it 
would be sufficient in law. 

If an infant endowed with understanding or discretion, 
should himself take possession of a thing given to hin, it 
is valid, because such an act is to his advantage, and the 
law, therefore, presumes in him the capacity of performing 
it, as capacity depends on reason and understanding which 
he possesses. 

It is lawful for a husband to take possession of a 
gift made to his wife if she is an infant, provided she has 
been sent from her father’s house to his; and he is 
authorised to do so even though thee father is living, 
because the father after sending the girl to her husband’s 
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Lscreex III. house is held by implication to have resigned the manage- 

~~ ment of her concerns to the husband. It is otherwise 

where she has not been sent from her father’s house, 

because then the father is not supposed to have resigned 

the management of her concerns. It is also otherwise 

with respect to a mother or any other person having 

charge of her, because they are not entitled to possess 

themselves of a gift in her behalf, unless the father be 

dead, or absent, and his place of residence unknown; for 

their power is in virtue of necessity and not from any 

supposed authority, and this necessity cannot exist whilst 

the father is living. If a house be given to a minor child 

containing the effects of the father, the gift is valid.} 

And this principle applies equally to the gift of any other 

guardian. A sadkah to a minor child by the father whilst 

the father is living in it is valid according to Aba Yusuf 

and the fatwa is with him (that is; decisions are passed in 
accordance with his doctrine). 

Things given in jahaz (by way of paraphernalia) to a 
bride taken to the house of the husband belong to her, 
unless the father says they were given by way of ariat 
(commodate loan,) the onus being on him to prove his 
statement; usage will have to be considered in connection 
with the position of the father. 

A gift by the mother to her infant child of her dower- 
debt due by the father is valid, when the mother in- 
vests the child with the power to realise it, in other 
words, authorises him to recover the debt. As the dona- 
tion of a gift implies an authority to recover it, the pro- 
viso may be regarded as a distinction without a difference. 

The above principles may be formulated as follows :— 

If astranger make a gift to an infant, the right of ac- 


+. Patdwa-i-Alampiri, IV, p. 526. 
3 Radd-ul-Muhtar throughout. 
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ceptance and possession on behalf of the infant apper- Lectura Il, 
tains in the first place to the father. If thefatheris = 
dead, or is at such a distance as to preclude the possibility 
of his presence, in that case the executor of the father 
takes the place of the father. If there is no executor 
of the father, then comes the grandfather, and in his 
absence the grandfather’s executor. Besidesthese, who 
may be regarded as guardians de jure, no other person 
can take possession of the subject-matter of a gift unless 
that person happens to be the de facto guardian of the 
infant, that is, the child is in his or her custody, and is 
being nurtured by him or her. Under the Shiah Law, 
only the father and grandfather or the constituted guardian 
can take possession of the subject of a gift for a minor. 
If a child is being brought up by an uncle, and there is 
an executor of the father, the possession of the uncle is 
not sufficient unless it can be shown that the executor 
was unwilling to take possession of the gift for the child. 
A mother’s possession is valid and effectual when the 
child is in her custody, and there is no father or grand- 
father. 
If the child is in the custody of, and is being brought 
up by a stranger, the possession of the mother, brother or 
uncle is not valid, the possession of the stranger would be 
sufficient. In the caye of Musst. Banoo Bibi v. Fakhrood- yy 44 Banoo 
deen Hassan, however, the Sudder Court proceeded further Bibi v. Fakhr- 
and held a deed of gift by a female toa minor, whom nega a 
she had received into her family as an adopted son, of 
property of which possession was not delivered at the time 
of the gift or during the lifetime of the donor, she having 
retained possession of it on behalf of the minor, to be 
valid and complete in law notwithstanding that the father 
of the minor was alive.’ ? 


1 Sel. Reports, II, p. 180. 
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Lecrvre Il, Jf a minor girl is married and is living with her hus- 
~  +band, a gift of which possession is taken by the father or 
the husband is equally good. 

But before the minor wife has been sent to the hus- 
band’s house, or after she has attained her majority, the 
husband is not entitled to take possession. The guardian- 
ship in respect of a minor wife vests in the husband 
when she comes to his house.! As long as she has not 
been sent to his house, he has no right to take possession 
on her behalf of any gift made to her; when she has 
come to live with him he becomes her walt.” 

If the father is alive or present, but the child is being 
brought up by the uncle, grandfather or mother their 
possession is sufficient. 

If the minor is possessed of understanding, he may take 
possession of the gift, and in order to prevent any dis- 
pute, the Kazi should appoint a curator for the same. 
When the donee is insane, the right to possession belongs 
to his guardian. 

If a gift is made to a latik (foundling), the possession 
of one who brings up the child, or that of the Adkim is 
sufficient. 

An infant who has attained discretion has a right to 
reject as well as to accept. 

It is lawful for parents in case of necessity, (and 
where it can be shown that it was the intention of the 
grantor that they should do so,) to make use of a gift 

P coe to made to the child but not to consume it. 

Presents given to a child at circumcision, if suited for 
him, become gifts to him. If not suited for him they be- 
come the property of the parents, according as they are 


1 The custody of a minor wife does not belong to the husband, In re 
Khatija Bibi, 5B. L. FB. pr 517, but it is not illegal, In re Mahin Bibi, 18 
B. L. R. p. 160. 

2 Sce 8. 14, Act XL of 1858. 
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made by the friends or relatives of the father or mother, Lecrvr: Il. 
But if the giver of the gift distinctly specifiesat thetime 
that the present is for the child, it is for him. 

Presents given toa bride follow the same rule, that is, 
if they are made by the relations of the husband they 
become the husband’s property, unless they are distinctly 
mentioned to be given to the wife. 

Nobody can make a gift of his child’s property even 
for a consideration. This is a natural corollary of the 
principle which debars guardians from selling the proper- 
ty of a minor, unless under exceptional circumstances. 

A youth who has attained discretion but not puberty, 
may accept a gift even after his wali has rejected it. 

In the Fatdwa-i-Kaz Khan, it is stated that if a person 
give a house to his minor child and subsequently pur- 
chase or acquire another house with the proceeds of the 
house of which gift has been made, this latter house will 
be the property of the child, According to the Radd-ul- 
Muhtdr this is the accepted doctrine, though Imam Zufer 
apparently holds a different view. The doctrine, however, 
when analysed would seem to express in other words, the 
principle that when a gift has been made by a father 
to his child, it becomes the property of the minor though 
it continues to remain in the possession of the father. 
And accordingly any dealing with the property by the 
father dehors the right of the infant would not change 
the character of the gift or destroy the right of the infant. 

It may, however, be that the gift was a fraudulent one 
and never intended to take effect, but this question can- 
not arise between the father and the child (the gift by 
parents to children being irrevocable among the Hanafis 
and Shiahs as. will be shown afterwards). It can only be 
raised by creditors of the father, whose debts were sub- 
sisting at the time of the gift, to satisfy which such 
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Lxorvre III. property would have been liable, and who may show 


Conditional 


gifts and 
gifts with 
conditions. 


by the mode of dealing with the property subsequent to 
the gift, that it was fraudulent and a merely paper trans- 
action intended to defeat their just claims. 


Srction ITT. 
GIFTS WITH CONDITIONS. 


There is a great difference between conditional gifts and 
gifts with conditions attached to them. The former, like 
those which are made dependent for their operation upon 
the occurrence of certain contingencies, whatever their 
character, are void according to all the schools. Whilst 
with regard to gifts with conditions attached, there exists 
a certain divergence between the Shiahs and the Hanafis. 
According to the Hanafi Law any derogation from the 
completeness of the gift is null; and if the intention to 
give to the donee the entire subject matter of the gift be 
clear, subsequent conditions derogating from or limiting 
the extent of the right would be null and void. 

Accordingly, under the Hanafi Law, whilst the gift 1s 
valid the condition is void. Under the Shiah Law, if the 
condition is subsidiary to the gift, both the gift and the 
condition are valid. For example, if a man were to say, 
“<I give you the debt due to me by A, on condition that 
you give to B, the interest thereon;” under the Hanafi 
Law the condition is void, but the gift valid. Under the 
Shiah Law, if the gift depends on the condition attached, 
the entire gift is bad. If it does not and the condition 
is only subsidiary, then both the gift and the condition 
are valid. Gifts dependent upon certain contingencies 
are void according to both the schools. For example, a 
condition for the avoidance of a debt in words like the 
following: “‘ When to-morrow comes and thou happenest 
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to die, then thou art discharged from my debt,” is nul] L#crure II. 
and void. Or “shouldest thou die of this disease, this § 
house is thine,’’ in all these cases the gift is absolutely 
void. Buta condition implying an immediate operation 
of the gift would be valid. For example, if a man were to 
say to another, “if you owe me any money, I absolve you 
of it’, or “ you will be absolved of my debt when I die’ ” 
(which becomes a legacy). 

If a man were to say to another, “that house is for 
thee ; if thou diest before me it is mine, and if I die before 
thee it is thine,” in the Nawddir it is stated from Abi 
Hanifa, it is a hiba, the conditions being void. If aman 
were to say, ‘“‘I have made this rukba for thee” it is an 
ariat, that is, the donee shall have the loan of the thing 
without any disposing power over it, subject to the option 
of the donor to resume his gift or loan at any time. 
If a man were to say, “I have made this rukba for thee, 
and it is thine,” it is a hiba. Under the Shiah Law every 
word which indicates the gift of proprietary rights is 
sufficient to constitute a hiba,3 

A life-grant or umra under the Hanafi Law takes effect 
as a iiba, the condition limiting the gift being held 
void. <A gift to A for life and remainder to B takes 
effect as an absolute gift to A,—to use an English expres- 
sion, gives him an estate in fee. 

A mere grant of the usufruct of a thing is in the eye 
of the law, simple driat or commodate loan which implies 
on the part of the donee the obligation of returning the 
selfsame thing.* 

1 Fatéiwa-i-Kazi Khan, IV, p. 229. 

2 Ibid. 

* JAma-ush-Shattat. 

4“ A mere grant of usufroct is an artat in a thing which can be used 


without being destroyed, but things which must be consumed, in use 
imply gift except in the case of money.” Fatawa-i-Kazi Khan, p. 230. 
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Lecture Ill. The Shiah Law recognises the validity of limited 
Limited estates and deals with the subject under a special chapter 
agen der under the head of al-hubs and as-sukna. 
Law. Hubs signifies literally the tying up of property, tech- 
nically it means grants limited to a certain time. 

Hubs are acts by which the proprietor confers on 
another person “ gratuitously,” that is, without any con- 
sideration, the enjoyment of the use or usufruct of a 
thing with a reservation of the owner’s right of property 
in it. The reciprocal consent of the contracting parties, 
expressed or implied, with transmutation of possession 
suffices to render the contract valid. 


Temporary Temporary grants or limited estates receive different 
grants or 


iimited names according to the object with which such grants are 
ortates under made or such estates are created. 
Law. “The enjoyment of the use or usufruct created for 


life,’’ in other words a life-estate, is called al-umra. 

The enjoyment of the use of a house without any right 
of property in it is called as-sukna, “ right of habitation.” 

The enjoyment of the use or usufruct of a thing for a 
fixed and determinate period is called ar-rukba. This 
word literally signifies servitude and is applicable to the 
condition which derogates from the completeness of the 
gift and cuts down an absolute gift to a limited estate. 

There is no special formula for effecting such a con- 
tract, but it may be made in the following words, such 
as, “I have granted to such a one the enjoyment of such a 
house or such a land for his life or for such a time,” or in 
any other words which express the intention of the pro- 
prietor. The execution of the contract becomes obliga- 
tory after the delivery of the property. The contract 
by which the enjoyment and use of a house or habitation 
is conferred upoh dny one is put an end to by the death 
of the grantor. 
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When a grant is made in these terms, “ when you die Lrcrure III. 
it will revert to me,” the reversion would take effect by 
the death of the donee. 

A grant by which the grantor conveys to the donee and 
“his successor” the enjoyment or use of some property, 
would confer only a life-estate, and the property will 
revert to the grantor upon the death of the grantee, as 
if the word “successor”? had not been mentioned. 

When the grant of the usufruct is made for a limited 
and determinate period of time, the contract becomes 
obligatory at the moment of the delivery of possession, 
and the proprietor cannot resume the subject-matter of 
the grant until after the expiration of the term fixed. 
A grant made for the lifetime of the donor does not 
terminate upon the death of the donee, the right passes 
to his heirs who enjoy the same until the death of the 
erantor. 

A gran* of the usufruct without determination of pe- 
riod might be revoked at any time at the will of the 
vrantor.!} 

A limited estate or the grant of the usufruct of some 
property does not terminate by the sale of the substance 
of the thing; the grantee has the right of holding posses- 
sion of the thing given and enjoying the usufruct until 
after the expiration of the term of the grant. 

The right of sukna or habitation granted in general 
terms empowers the grantee to live in the house with his 
relatives and children; but he connot transfer the right 
to any other person unless there is a special condition tu 
that effect. 


1 «© OF every thing of which a wakf is valid, the wmra or granting for 
life is valid also and the grant is not invalidated by the sale of the thing, 
for the purchaser must fulfil to the Infe-tenant whfitever was conditioned 
on his behalf.” Sharféya-ul-Iylaim, p. 246. 


LEcTURE JII. 


Nasir 
Ausain v. 
Sughra 
Begum. 
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The grantee cannot Iet or hire a house or mansion 
given to him for habitation without the special permission 
of the grantor. 

All grants constituted in favour of determinate persons 
without specification of time terminate by the decease 
of the proprietor or grantor, and become a portion of his 
inheritance. Likewise all grants constituted for determi- 
nate periods of time terminate at the expiration of the pe- 
riod fixed and revert either to the grantor or his heirs. 

Where a grant isto A, and his children, “ generation 
after generation,” or where a grant is made to A, with the 
addition of the usual expression which implies a perpe- 
tual descent in the grantee’s line, ¢. g., naslan bdd nasl 
batnan bad batn, the grant conveys to the grantee an 
absolute estate, the terms used implying perpetuity of the 
grant. In fact, a grant to the donee and his descendants 
gives to the donee an estate in fee subject to no restraint 
of any kind upon alienation or otherwise. 

In the case of Nasir Husain v. Sughra Bequm,} it ap- 
peared that the plaintiff’s father Zulfikar Husain executed 
on the 23rd of November 1868 a deed of gift, in respect of 
a certain house belonging to him, to his cousins Ali Mu- 
hammud Muzaffar Husain and the defendant Abdul 
Muzaffar, and by another deed of gift duly registered 
and executed on the 14th of December 1872 he assigned 
his proprietary right in the same house to the plaintiff 
Nasir Husain. The right of Ali Muhammud, one of the 
above-named transferees under the deed, dated the 28rd 
of November 1868 was attached in execution of a decree 
against him held by the defendant Sughra Begum. The 
plaintiff objected in the execution department, but as his 
objections were disallowed, he brought a suit to establish 
his right to the house in dispute and for a declaration 

11,L. R.5 All p. 508. 
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that on the death of Ali Muhammud all his right in the Lecroure 1. 
property ceased and terminated. The main pointforde- = 
termination in the case therefore was whether under the 

terms of the instrument of transfer, dated the 23rd of 

November 1868 the proprietary right in the house had 

passed to the transferees. The material portion of that 
instrument was as follows :— 


“IT have of my own accord and freewill given the house to my brothers 
Ali Muhammad Muzaffar Husain and Abul Muzaffar for their residence 
and that of their heirs, gencration after generation. I or my hcirs neither 
havo nor shall have any claim regarding the house in question, but if the 
said brothers or their heirs attempt to scll or mortgage the house, I or my 
heirs shall have a claim to the house; so long as a sule or mortgage is not 
effected I or my heirs shall have no connection or concern with the house.” 


The Court of first instance held that the right of Ali 
Muhammad one of the donees was heritable and trans- 
ferable, and dismissed the suit. The plaintiff appealed to 
the High Court contending inter alia that the parties to the 
suit being Shiahs were not governed by the texts of Ma- 
hommedan Law relied upon by the lower Court which 
were applicable to Sunnis. 

The High Court of Allahabad in affirming the judgment 
of the first Court made the following remarks :— 

“Weare of opinion that the Subordinate Judge has 
come to a right conclusion in this case, and that the house, 
the subject of the suit, was taken by the defendants not 
merely for the purpose of residence but absolutely. The 
operative words in the deed of gift are very clear and 
strong.” (After stating these words the learned judges 
continued as follows) :—“ Now the meaning of such a 
conveyance 1s perfectly clear. The purpose and induce- 
ment of the gift of the house is residence but the gift 
itself in property is to the donees and “ their heirs, gene- 
ration after generation’, and what follows is merely in 
the nature of recommendation, and has not in law the 


134 HIBA OR GIFT SIMPLE. 


Lecture III. effect of limiting the estate in the house itself. This is 
the construction of such an instrument under all systems 
of law, European or Indian. It is clearly conformable 
to the law of England, and the Subordinate Judge shows 
that it is in accordance with Mahommedan Law.” 

“Tt was argued at the hearing on behalf of the appel- 
lant that the parties in the present case are Shiahs, and 
that the text of the Mahommedan Law and of the other 
authorities referred to related to the more numerous 
Moslem sect, the Sunnis. The parties in the present 
case are undoubtedly Shiahs, and if their Imameea Law 
had contained any precept or provision inconsistent with 
the Sunni law referred to by the Subordinate Judge, it 
would have been our duty to have given effect to such a 
state of things. But the careful examination which we 
have given to the doctrines of the Imameea Code as ex- 
pounded by Mr. Baillie, 1869, page 226 et seq., has convinced 
us that there is no difference on this subject between 
the two systems of Mahommedan Law. In fact while 
the Sunni law is very distinct, the Shiah or Imameea Law 
is silent on the subject ; the intention in the latter systein 
evidently being the adoption and application of the Sunni 
rule to Shiahs,’ where their own Imameea Law does not 
speak the only cases of gifts of this nature alluded to in 
the latter being gifts plainly limited to a life-interest.”’ 

‘‘There is a passage in Baillie’s Imameea Law, pp. 226 
—227, which if expressing undoubted Shiah doctrine per- 
haps deserves some notice. The passage is this :—If one 
should say “I have given this mansion to thee for life and 
to thy successor,’ it would only be an wmra or for his 
own life, and there would be no transfer to the life-holder 
according to the most approved opinion, just as if he had 


9 


td 
t . e . * 
’ There can be no doubt that this view is founded on a misapprchen- 
sion of the Shiah Law. 
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not said “to thy successor.” If such is the Imameea Lecture Il. 
Law, it is difficult to understand and still more difficult to 
appreciate a limitation of interest which necessitates the 
striking out from the words of gift its distinctly express- 
ed extension to a “ successor.”” The author does not ex- 
plain what he is pleased to call “‘ the most approved opi- 
nion.” It is at least a most arbitrary construction of the 
gift confessing as it appears to do that it could not stand 
if the terms “‘ to thy successor ” also remained part of the 
gift. Inthe present case, however, the estate given by 
the gift is conveyed in much larger terms giving the 
house to the donees “ for their residence and that of their 
heirs, generation after generation, I or my heirs neither 
have nor shall have any claim regarding the house in 
question,” words which if they are capable of any legal 
meaning clearly and distinctly bestow the right to the 
thing given absolutely.” 


Section IV. 


CONDITIONAL GIFTS. 


Ifa person make a gift of a certain piece of land to 
another on condition that the donee should give to the 
donor the produce of such land for his support,—according 
to Abu’l Kasem if the land is capable of bearing produce, 
the gift is good and the condition void. But if the land 
is waste or unculturable the gift is bad (fdsid). Under the 
Shiah Law both gift and condition would be valid. Under 
the decision of the Privy Council in the case of Nawab 
Amjad Ally Khan v. Mohamdi Begum, a gift of the 
corpus with the reservation of a life-intcrest in the pro- 
ceeds of the property was held valid. Their Lordships 

1 10 Moore’s Ind, App. p. 510. 
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Lecture Il. referring to the question under review said,—“ It remains 
to be considered whether a real transfer of property by 
« donor in his life-time under the Mahommedan Law, 
reserving not the dominion over the corpus of the pro- 
perty nor any share of dominion over the corpus, but 
simply stipulating for and obtaining a right to the re- 
curring produce during his lifetime is an incomplete 
gift by the Mahommedan Law. The text of the He- 
daya seems to include the very proposition and to ne- 
gative it. The thing to be returned is not identical 
but something different; see Heddya; “Gifts” Vol. 
IIT, Book XXX, p. 294 where the objection being raised 
that a participation in the thing given invalidates a 
gift,” the answer is, ‘The donor is subjected to a parti- 
cipation in a thing which is not the subject of his 
grant, namely, the use (of the whole indivisible article) 
for his gift related to the substance of the article, not 
to the use of it. Again, if the agreement for the reser- 
vation of the interest to the father for his life be treat- 
ed as a repugnant condition, repugnant to the whole 
enjoyment by the donee, here the Mahommedan Law 
defeats not the grant but the condition ; Hedaya, “ Gifts,” 
Vol. ITI, Book XXX, p. 307. Butas this arrangement 
between the father and the son is founded on a valid 
consideration, the son’s undertaking is valid and could 
be enforced against him in the Courts of India as an 
agreement raising a trust and constituting a valid obliga- 
tion to make a return of the proceeds during the time 
stipulated. The contention of the parties therefore is 
not found to violate any provision of the Hedaya, and the 
transfer is complete.” 

This decision may at first sight seem to be in conflict 
with the doctrine uf tle Hanafi Lawyer Abu’l Kasem, but 
it must be borne in mind that in the Hanafi Law 
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much of the voidableness of conditions arises from the Lecrurg II. 
character of the Arabic expressions. As ageneralrule, 
it may be stated that, when the intention to make an ab- 
solute gift is clear, any condition which derogates from 
the immediate completeness of the gift is regarded as 
void. In this view, the decision of their Lordships in the 
Privy Council seems to be in accordance with the Hanafi 
Law, the reservation of a life-interest in the income not 
preventing the property from vesting in the donee. 

The gift of a thing which has been lost ‘‘ when reco- 
vered ” is bad.t For example, if a man were to say to 
another, ‘‘ I give thee the pearl which I have lost, re- 
cover it and take it.’’ According to Abt Yusuf, this is a 
void gift, being the gift of a mere speculation. Zuffer, 
however, holds it to be valid. 

If the gift is made with an option to the donee, it is 
valid if the option is exercised immediately at the same 
meeting, that is, before separation. 

If the donor make a gift with an option to himself the 
gift 1s good and the option void. 

According to Abt Hanifa, if a man make a sadkah (a 
charitable donation) of a house to his minor son and 
continue to reside in it without paying any hire, the do- 
nation is valid. So it is validif it is inhabited by another 
person though without hire, the father being (presumed 
to be) in possession thereof for the son.? 

A gift does not become void on account of an invalid 
condition. Accordingly, when an arrangement has been 
entered into between a husband and wife in regard to 
their respective rights, the consideration for such arrange- 
ment takes effect as a gift and does not become void for 
any invalid condition. ‘‘ But sale, mortgage and lease,” 
adds Kazi Khan, “ would be void for invalid conditions.’? 

1 The principles that follow are taken from Kazi Khar. 
* Kazi Khan, 230. 
18 
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Lecrorz Ill. Where a man purchases a house and after obtaining 

"possession thereof makes a gift of it, and if subsequent 
to the gift another person obtains possession of a moiety 
on the ground of pre-emption, the gift as to the re- 
mainder is invalidated.! 

An acknowledgment of hiba implies an acknowledgment 
that all the necessary formalities were complied with. 

a man were to say, “Ihave madea gift of a certain 
property to Zaid,”’ such acknowledgment will be effectual 
also as to possession. 

If a man direct his partner to give his share of the 
partnership assets to his son, (but do not authorize the 
son to take possession of it), it would not take effect as a 
complete gift and the right of the father would remain in 
tact. 


An acknow- 
ledgment of 


1 This must be considered in connection with the question of limitation. 
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CHAPTER III. 


THE REVOCATION OF GIFTS. 


Srcrion I. 


Regarding the power of the donor to revoke gifts there 
is considerable divergence between the schools. 

According to the Shafeis and Ma4likis, gifts (with the 
exception of those made by parents to their children) can- 
not be revoked, whether change of possession has taken 
place or not. This of course is independent of the 
ground of coercion or want of comprehension. 

The parents, however, may revoke the gifts made by 
themselves to their children. But this right of revoca- 
tion possessed by the father and mother is not absolute. 
When the gift is in the nature of a sadkah, (a grant or 
donation made with the object of securing happiness in a 
future life, or for deserving the reward of God,) the gift 
is irrevocable. 

The father and mother are also precluded from revok- 
ing their donations to their children under the following 
circumstances :— 

(1) When the subject-matter of the gift does not re- 
tain its original form, or has disappeared an toto or in part, 
or has been sold or exchanged; mere increase or decrease 
in the value from a fluctuation of the market does not 
come within this head. 

(2) When the donor has contracted a marriage and 
that marriage has taken place in consideration of the 
thing given. 

(83) When the donee has died andsthe property has 
passed to his heirs. 


Lecture IV. 





Revocation. 


Shafei and 
Mali! T.cur 
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LecturgEIV. According to the Shiah Law, “after possession has been 
Shiah Law. taken of a gift, it cannot be lawfully retracted when 
made in favour of parents (according to general consensus), 
nor even when the donee is any other relative by consan- 
Pecans guinity of the donor, though there is some difference of 
be revoked at opinion, which however is not approved.” But if the gift 
any hme. ‘be to w stranger, it may be revoked at any time so long as 
the substance of the thing given is in existence. After it 
has perished there can be no revocation. In like manner 
a gift cannot be revoked if anything has been received 
in exchange, though the exchange should be of little 
value. Mere use by the donee of the thing given is not 
sufficient to preclude the donor from revoking, unless in 
the use by the donee the subject of the given has changed 
its character substantially. The Mohakkik has stated in 
the Shardya that it is abominable for a wife to revoke a 
gift made to her husband, and in a husband to revoke a 
gift made to his wife. An influential body of lawyers, 
among them the Shaikh, go further and hold that hus- 
band and wife stand in the same footing in respect of 
their mutual gifts as kindred by consanguinity, and that 
gifts by married people to each other are irrevocable. These 
Shiah lawyers are in accord with the Hanafis who, as will 
be seen afterwards, hold that the marriage relation pre- 
vents the revocation of gifts. 
eee According to the Hanafi Law, though the revocation of 
a gift is worthy of reprobation from a moral point of 
view, yet it is not illegal. The revocation of a gift, 
says the Fatdwa-i-Alamgiri, “is abominable under any 
circumstance but is valid nevertheless.” The conse- 
quence of this principle is that in every instance a gift 
may be revoked before delivery of possession, but, after 
transmutation of possession has been effected, certain 
kinds of gifts cannot be revoked whilst the others may be 
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revoked under the decree of the judge or with the con- Lecture IV. 
sent of the donee. — 

When a gift is made to a blood-relation within the 
prohibited degrees and delivery of possession has taken 
place, the donor has no right of revocation. In order to 
make a gift irrevocable, it will be seen that not only must 
it be to a blood-relation but such relation must be within 
the prohibited degrees. A gift to a cousin is not irrevo- 
cable, inasmuch as a cousin is not within the prohibited 
degrees. Similarly, a gift to the mother of one’s wife is 
revocable as she, though within the prohibited degrees, is 
not a relation. 

It has already been stated that, excepting in the case of 
gifts to such relations as are within the prohibited degrees, 
every other gift is revocable. Previous to delivery the do- 
nor can revoke the gift of his own motion either in whole 
or in part. After delivery, he must obtain either the con- 
sent of the donee or the decree of the judge to validate 
the revocation. 

All the jurists are agreed in holding that a revocation 
under a judge’s decree is a cancellation of the original 
gift, but there is some difference of opinion whether re- 
vocation by mutual consent is tantamount to cancellation. 
The tendency of precedents, however, is in favour of its 
being a cancellation also. Thus, when one person has 
given a thing to another who gives it to a third party 
and then revokes the gift, the power of revocation be- 
comes revested in the first donor; but this would not be 
the case if the second donee was to return the thing to 
his donor by way of a gift; “for the second revocation 
being a cancellation, it follows that the thing given re- 
turns to the former state of property, and that the donor 
becomes again the proprietor without*® any necessity for 
taking possession anew.” After revocation the sub- 
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ject of the gift constitutes an amdnut or trust in the 
hands of the donee, so that if it should perish he is not 
responsible for the loss. But when the revocation is neither 
by a judge’s decree nor by mutual consent, and the donee 
gives back the subject of the gift to the donor who accepts 
it, he does not again become the proprietor of it till he has 
taken possession. When the donor does obtain possession, 
the gift by the donee takes effect as a revocation by the 
judge’s decree or by mutual consent, and the donee has 
no power to revoke it. 

Abt Yusuf is reported to have held that, until an order 
has been passed by a judge for cancelling a gift, the donee 
may use and dispose of the subject of it, but any such 
use or disposal after the judge has made his order is 
unlawful ; and the opinions of Abi Hanifa and Mohammed 
were to the same effect. If the subject of the gift should 
perish in the hands of the donee, after the pasging of the 
Kazi’s order and previous to the donor’s retaking pos- 
session, the donee is not responsible for the loss, unless 
possession had been demanded of him and he had refused 
to give it. If, after a gift has been revoked, but before 
any decree of a judge, the donee should give the subject- 
matter of the gift to the donor who takes possession, it 
would take effect as a revocation by order of the judge. 

Supposing the donor expressly foregoes the power of 
revocation, it still remains in tact and does not “ drop.”’ 
But if the right of revocation is compounded by the donor 
for something given to him by the donee, the composi- 
tion is valid and the thing becomes an exchange which 
extinguishes the right of revocation. 

The reyocation must be effected in appropriate terms, 
such as, “ I have revoked the gift,” or “ restored it to my 
own property,”’ or “‘ I have cancelled or dissolved it.”’ 

If without using any such expression, the donor con- 
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tracts to sell the subject-matter of the gift or to give it im Lacrune IV. 


pledge, such act would not amount to a revocation. And 
if the revocation is conditional it is ineffective. For ex- 
ample, if he should say, “ I will revoke,” or “ this gift will 
stand revoked when such an event happens,”’ or “ on such a 
date,” it would not be valid, because revocation can neither 
be suspended on a condition nor referred to a future time.! 


A gift is not revocable under the following circum- ; 


stances :— 


Circumstan- 


es under 
which a gift 


(1) When the subject matter of the gift has passed : nue eS 


out of the possession of the donee by gift, sale, or any 
other form of alienation by which the right of property 
is transferred ; 

(2) When the donee is dead and the subject-matter of 
the gift has devolved on his or her heirs ; 

(3) When the donor is dead, that is, his heirs have 
not the power of revocation. The option of revocation is 
a personal right in the donor ; 

(4) When the thing given is lost ; 

(5) When the gift is for a consideration ; 

(6) When the subject-matter of the gift has altered 
in substance in the possession of the donee ; 

(7) When an increase or accretion has taken place 
in the thing given, and such increment or accretion is of 
such a nature as to be united with or inseparable from it. 
And it makes no difference in the irrevocability of the 
gift whether the increase be in consequence of an act of 
the donee or without such act, and whether it have issued 
from the thing itself (such as fruits on trees) or be an 
accession to it (such as accretion by growth). But it 
must be incorporated with or form part of the body of 
the subject-matter of the gift and imply an addition to or 
enhancement in its value. Dyeing, sewing, porterage &c, 

1 Fatiwa-i-Alamgiri, IV, p. 537. 


Lecture IV. 


Marital rela- 
tionship bars 
revocation. 
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are considered as causes which extinguish the power of 
revocation. 

Mere transfer from one place to another, when it adds 
to the value and has occasioned expense, is sufficient to 
prevent revocation. A separate increase does not prevent 
the revocation of a gift nor any loss or damage sustained 
by the subject of the gift. 

8. When the donor and donee stand to each other in 
the marital relationship. But such a gift in order to be 
irrevocable must be made during the subsistence of the 
relationship. For example, a gift made prior to marriage 
may be revoked. But when a gift is made during mar- 
riage and the relationship is afterwards dissolved, the gift 
cannot be revoked. Difference in the creed of the mar- 
ried parties makes no difference in the irrevocable charac- 
ter of the gift. 

9. Relationship of blood within the prohibited degrees 
is a bar to revocation, without any restriction as to the 
creed of the donor or the donee.! 


10. The natural growth of the subject-matter of the 
gift also debars the donor from revoking. 

Where the power of revocation exists, 1t may be exer- 
cised either with reference to the whole or a part. 


1 H. g., Parents and grandparents how high soever and children and 
their descendants how low soever ; sisters and brothers and their descen- 
dants, paternal and maternal uncles and aunts; Radd-ul-Muhtdr. 

“Tf a person make a gift of anything to his relation within the pro- 
hibited degrees, it is not lawful for him to resume it ; Heddya. 

Relationship arising from fosterage or matrimony does not bar revoca- 
tion ; Khazdnut-ul-Muftun. 

Where an alien who has obtained the protection of a Moslem State, while 
living in the country of Islam, makes a gift to his Moslem brother, and then 
goes away leaving permission to the donee to take possession which is 
done, it is valid in law; but if the gift was made by the Moslem to the 
alien brother, and he went to the Ddr-ul-Harb before acceptance, the gift 
would become void, Mabsit. Where a gift is made to the mandatory of a 
brother, it cannot be revoked. And if the gift is rejected by the manda- 
tory and accepted by the principal, it is valid, Kinia. 
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When a gift is revoked, the donor can exercise his pro- Lecrorz IV. 
prietary rights and all its incidents from the time the sub- 
ject of the gift comes into his possession; but he can give 
no antecedent effect to them. Thus, when a man has made 
a gift of a house and delivered it to the donee, and a house 
adjacent to it is sold, after which he revokes the gift, he 
has no right of pre-emption in regard to the second house. 

When a debtor has been discharged from his liability, 
the creditor or donor has no power of revocation in re- 
gard to the debt so discharged. 

Relationship arising from fosterage or affinity does not 
bar revocation. 

Where one person makes. to another the gift of a horse, 
and the donee has it trained, there is no power of revoca- 
tion on the part of the donor, though Zuffer apparently 
differs. Approximate accompaniments acquired after the 
gift debar the right of revocation.} 

The removal of the subject-matter of the gift from one 
place to another-at expense or with labour bars revocation. 
If a man make a gift of clothes to another who has them 
washed by a washerman, the right is barred. 

Ifa person thake a gift of some dirhems to another, 
and then borrow them from the donee, the right of revoca- 
tion is lost, the character of the subject being changed. 

As revocation does- not take effect without the decree of 
the judge or the donee’s consent, if a person were to make 
a gift and deliver possession thereof to the donee, and after 
that were to take it back without the donee’s consent or 
the order of a judge, and the thing be lost, the donor is 
hable for damages. 

If a woman make a gift to her husband and then 
allege that it was extorted from. her by force or threats, 


her claim should be received.? © 


1 Kazi Khan. 
2 Probably when supported by primd facie evidence. 


19 
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Lecturr IV. When a gift is made simultaneously or jointly toa 
~ relative within the prohibited degrees and to a person not 
so related, the gift to the latter may be revoked. 

A sadkah or gift by way of charity completed by pos- 
session cannot be revoked. 

Before delivery of possession a gift may be revoked 
without the order of the Kazi or the consent of the donee. 

If possession has been given to the donee, he is enti- 
tled to retain the gift and use its profits until the Kazi 
has made his order. 

A gift to the poor and indigent is a sadkah or charity 
and not revocable. 

If a person were to make a gift of a house to another, 
and the donee subsequently has it painted or plants trees 
in or about itor in any way alters it, the gift is irrevo- 
cable. 

When a portion of the gift is destroyed, the remaining 
portion may be revoked. 

When a gift is made to two ghair-mahram}, the por- 
tion of any one of them may be revoked, the gift as to the 
other remaining good. 

If a gift is made by two persons to ofe donee, any one 
of them may exercise the right of revocation in respect of 
his share without the consent of the other. 

Express withdrawal of the power of revocation does not 
destroy it. 

There is no power of revocation in the case of a gift of 
a debt to a debtor. The debt becomes satisfied or can- 
celled by the gift, and therefore does not exist to be 
revoked. 

Ifa person make a gift to another of a piece of land, 
which is unoccupied at the time and destitute of build- 
ings and plantations, and the donee plant trees or erect 


1 A relation not within the prohibited degrees. 
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buildings on it, the donor in that case is not entitled to Lecrurz Iv. 


revoke his gift. A small temporary erection, such as a shed, 
does not operate as a bar to revocation. Any actual and 
substantial improvement is sufficient to prevent the donor 
from exercising the right. 

The acceptance by the donor of a consideration or ewaz 
is a bar to revocation; and though the ewaz for the gift 
may have been made by a third person voluntarily on 
behalf of the donee, its acceptance by the donor would 
deprive him of his right of revocation. 

If the donee has given anything in exchange for the 
gift and a portion of the gift proves to be the property of 
some other person who recovers it from the donee, in that 
case the donee is entitled to receive from the donor a 
proportionate share of the exchange given by him. If, 
on the contrary, any portion of the consideration form 
the property of another person, the donor in such a case 
would not be entitled to resume a proportionate share of 
the gift, but he may return to the donee the remainder 
of the consideration or exchange in his hands and then 
resume his gift. 

When a person revokes his gift either by virtue of a 
decree of the Kazi or by the consent of the donee, it ix in 
effect a cancellation of the original gift and not a gift 
de novo on the part of the donee and therefore seisin by 
the donor is not in such a case, a requisite condition. 

Revocation is lawful with respect to an undivided por- 
tion. If a revocation amounted to a gift de novo from the 
donee to the donor, seisin, say the Hanafi lawyers, would be 
a requisite condition, and consequently revocation with 
respect to an undivided portion would not be lawful. 

A gift by way of a charity or sadkah cannot be revoked. 
For the gift of charity is to obtain merit in the sight of God 
and that has been obtained by the gift. Ifa person bestow 


Sadkah not 


revocable. 
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amOrCRE: IV. something on a rich person by way of charity, it is not 


Tts raison 
a'étre. 


lawful to revoke the gift; because to acquire merit in the 
sight of God may sometimes be the object in bestowing 
alms upon the rich. <“‘ In the same manner also if a per- 
son make a gift of anything to a poor man without 
using the terms sadkah or charity, it would not be lawful 
on bis part to revoke the gift.’”! 

Any gift made with a view to recompense in future 
life is sadkah and irrevocable. A sadkah may be made 
in favour of any individual, rich or poor, a relation or 
stranger. The difference between hiba and sadiah con- 
sists in the object with which the donation is made, viz., 
in the case of hiba, the desire is to increase the mutual 
affection of the parties or to evidence esteem,? in the 
case of sadkah the object is, as the Heddya puts it, “ to 
acquire merit in the sight of the Lord.”’ Vows for alms- 
givings, when actually carried out, take effect as sadkah 
and are governed by the same rules. ‘ Alms requires 
seisin of the subject of the gift. Like gift it is not valid 
unless attended by seisin, as it is gratuitous in the same 
manner as a gift. Neither is an alms lawful where it 
consists of an undivided part of a thing capable of divi- 
sion. Retractation of alms is not lawful; because the ob- 
ject in alms is merit in the sight of God, and that has 
been obtained. If also a person bestow alms upon a 
rich man, it is not lawful to retract therefrom on a favour- 
able construction of the law, because to acquire merit 
in the sight of God may sometimes be the object in 
bestowing alms upon the rich. In the same manner also, 
if a person madea gift of anything to a poor man, it is 
not lawful to retract it because the object in such gift is 
merit and that has been obtained.” 

1 I give the principfes in substance as they occur, notwithstanding that 


some of them are repetitions of what has already been indicated. 
® Mishkat, Kazi Khan; Shardya-ul-Islam. 
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CHAPTER 


CONSIDERATION OR EWAZ. 


Srecrion I. 


The consideration for a gift may either be stipuleted Lecrure V. 
for in the contract of the gift, or be subsequent to the 4,,,, orcon- 
donation.1 With regard to a consideration given after sideration for 
the original gift has been made, it must be distinctly spe- 
cified that the consideration is in lieu of the gift, and in 
the second place, the consideration should not form a 
portion of the subject-matter of the gift. If the consi- 
deration be a portion of the gift, it would not be valid 
and there would be no ewaz. But if such a change has 
taken place in the thing given, as would prevent revoca- 
tion of the gift, part of it may be constituted a con- 





1 « Gift is of two kinds. It is either unqualified and void of any con- 
sideration, as, where the donor makes an absolute gift of property, in which 
case scisin of the property given is essential to the validity of the gift ; or 
qualified, of which there are two descriptions, first, Hiba-ba-Shart-ul-Ewaz, 
which is accompanied by the expression of a condition and consists in a 
person offering to give to another something on condition of his receiving 
from the donee something else. In this case also seisin of the thing given 
is requisito, and it is also essential that it should be defined and separated 
from the rest of the donor’s property. But this description of gift re- 
semblos a gift in the first stage only and sale in the last stage, that ig, 
after the receipt of the consideration. Such a gift therefore unaccom- 
panied by seisin cannot operate to prevent the devolution of the property, 
according to the Law of Inheritance, after the satisfaction of all prior 
claims on the estate, such as, debts, dower, legacics, &c. Secondly, Hiba-bil- 
Ewaz, which consists in a person saying to another “that he has given such 
a thing for sucha thing, as, for this cloth, or for this slave, or for a 
thousand dirhems ;”’ and this description of gift resembles a sale in both 
stages according to the universally received opiaion, in which cage the 
seisin of the donee is not an ossential condition.” 

Macnanghton’s Principles and Precedents, p. 220. 
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sideration or ewaz for the remainder. If two things are 
given by two different contracts, one of them may be 
given in exchange for the other. It is also a condition 
that the consideration must be secured to the grantor. 
If the grantor has to make over the consideration to any- 
body else, then there is no exchange and the gift may be 
revoked. But if a portion of the ewaz becomes lost the 
the remainder is a good consideration for the entire gift. 


1 The text is according to Kazi Khan. The following is from 
Baillie according to the Alamgiri :— 

“‘ The ewaz, or exchange in gift, is of two kinds—one subsequent to the 
contract, the other stipulated for in it. With regard to that which is 
subsequent to the contract, the subject may be considered under two 
heads: first, the conditions under which the exchanging is lawful, and the 
second gift becomes the ewaz, or exchange for the first; and second, 
the nature, or essential character of the exchanging. First, as to the con- 
ditions; and these are threc:—lIstly, the ewaz, or exchango must be 
distinctly opposed to the prior gift by words clearly expressive of such 
opposition, as, for instance, by saying, ‘ This is the ewaz,’ or ‘the budul,’ 
or ‘in place of thy gift,’ or ‘I have mado a donation of this for 
thy gift, or ‘I have made it lawful to thee,’ or ‘established it to 
thee,’ or words of similar import. So that if ono should give a thing 
to another, and the donee should take possession, and then make a 
gift of somcthing to the donor, without saying ‘in ewaz of thy gift, or 
using some other of the forms of expression above-mentioned, the socond 
gift would not be an exchange for the first, but a new gift, and cach of 
the partics would have the right to revoke. 2ndly, The ewaz in a contract 
of gift should not be something that comes into the possession of the 
donee by means of the contract itself. So that if the donce should give 
in exchange for the gift a part of the thing given, it would not be valid, 
and there will be no ewaz. But af such a change should take place in 
the thing given as would prevent a revocation of the gift, part of it may 
be made an ewaz for the remainder. And if two things are given by 
different contracts, and one of the two is given back as an exchange for 
the other, though there is some difference of opinion on the point, yet, 
according to Abii Hanifa and Mohammed, it would be a good ewaz; and, 
if one of them were given by way of gift and the other a sadkah, and 
the sadkah were exchanged for the gift it would be an ewaz, according 
to them all. 8rd. The ewaz must be secured to the giver; andif it be 
not secured to him, as for instance, if a right be established to it while in 
his hands, it is no ewa%, and he may revoke the previous gift if the thing 
given be still subsisting in kind, undestroycd and without any increase for 
the better, or anything happening in it to prevent revocation. If it should 
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“‘ When the exchange takes place subsequently to the 
gift, the ewaz is, without any difference of opinion between 
‘our’ masters, a gift ab initio. So that it is valid where 
the gift is valid, and void where the gift is void ; there be- 
ing no difference between them except as to the dropping 
of the power of revocation in the case of the ewaz, while 
it is established in that of the gift.’ ‘ And after posses- 
sion has been taken of the ewaz, the power to revoke 
drops also with respect to the gift. So that neither party 
can reclaim from the other what he has become posses- 
sed of, whether the ewaz were given by the donee or by a 
stranger, with or without his direction ; so in the Baddia.” 
“All the conditions of gift are applicable to the ewaz ; 
and the transaction does not come within the meaning of 
a contract of mudwizat, or mutual exchange, either in its 
inception or completion. Hence, it is not subject to 
shufd, or the right of pre-emption; nor can the thing 
given be rejected on either side on account of defect; 
so in the Muhit-1-Sarakhst.”’ 


have perished, or been destroyed by the donee, ho is not responsible any 
more than he would have been if such loss or destruction had taken place 
before the exchange. If a right be established to a part of the ewaz 
the remainder is still an exchange for the whole gift ; but the donor may, 
if he please, return what remains of the ewaz in his hands, and revoke the 
whole of his gift, if it be still in existence without any increase in its 
substance, and have not passed out of his property. As to the security 
of the thing given, that also is a condition of exchanging; so that if a 
right be established in it, the donee, under the original gift, may revoke 
the ewaz, and if the right be to a half, he may revoke half of the ewaz, when 
the thing given is of such a nature as to admit of partition ; and it matters 
not whethor the ewaz itself have increased or diminished in price or sub- 
stance, he takes half the increase or the loss, as the case may be. This ig 
when the subject of the gift, or the ewaz, is a thing that does not admit 
of partition, and the right is established in part of it; but when it admits 
of partition, and a right is established in part of one of them, the ewaz ig 
void if the right be established in it; and in like manner, the gift is void 
if the right be established in it ; and when the ewaz is void, the gift may 
be revoked, and when the gift is void, the ewaz may be revoked, Baillie’s 
Digest, p. 542, 
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Lecturr V. ‘The second kind of ewaz is that which is stepulated 
Hiba-ba. for in the contract of gift. When a gift is made on con~ 
agate dition of an ewaz, or exchange, all the conditions of gift 
condition of attach to the ewazin the beginning. So that itis not 
exchange. valid in mushad of anything that admits of partition. 
Property is not established in it before possession ; and 
each of the parties may refuse delivery. But after mu- 
tual possession has been taken, the effect is that of sale; 
and the donor cannot revoke his gift nor the donee the 
ewaz. Shufd, or the right of pre-emption, is established 
by the transaction; and each of the parties may return 
the thing of which he took possession for any defect. 
According to kyds (analogy), however, a gift on condition 
of an exchange ought to be a sale in its inception as well 
as in its completion; so in Fatdwa-i-Kazi Khan. When 
a man gives a mansion to two men on condition of an 
ewaz, or exchange of a thousand dirhems, the transac- 
tion becomes a lawful sale after mutual possession ; 80 in 
Kimi.” 
Hiba-bil- ““Ifa person should give an ewaz for the whole of a 
ann gift, it would prevent revocation, whatever the amount of 
the consideration may be; if the ewaz be for a part of the 
gift, the part for which there is no ewaz may be revoked, 
but not that part for which the ewaz was given; Sharh-i- 
Tahtdui.” “ An ewaz made by astranger is lawful, whether 
by the direction of the donee or not; and the stranger 
giving the ewaz cannot have recourse to the donee, whether 
it was by his direction or not, unless the donee have said, 
‘ Make an ewaz to such an one on my account on condi- 
tion of my being responsible,’ which would be the same 
as if he should say, ‘ Give this thy slave to such an one 
from me,’ when the person directed would have no re- 
course against the person who gave the direction, unless 
he had said, ‘on condition of my being responsible.” 
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The general principle in cases of this kind is, that when 
anything is demandable of a person in specie, and is obli- 
gatory upon him, his direction to another to pay it 1s a 
cause of recourse against himself without any condition 
of responsibility, and that when a thing is not demand- 
able from a person in specie and is not obligatory on 
him, his direction to another to pay it is not a cause of 
recourse against him, unless his responsibility is made a 
condition of the payment, as is stated in Fatdwa-i-Kazt 
Khan.”’ 

If the father of an infant were to grant to another by 
way of a gift some property belonging to his child and 
receive from that person something in exchange, he 
may revoke the gift, or the donee may revoke his consi- 
deration at any time they like. And when a person has 
given something to a minor, and his father makes an 
ewaz for it out of the minor’s property, the exchange is 
not lawful though the gift were made on condition of an 
ewaz.2 Where a man suffering from an illness to 
which he eventually succumbs, makes to another a gift of 
property of the value of a thousand dirhems, having 
no other property besides, and the donee gives an ewaz 
for the gift, of which the donor takes possession and then 
dies, the ewaz being in his possession at the time of his 
death, if the ewaz be equal in value to two-thirds or more 
of the property given, the gift is valid, but if the ewaz 
be less than two-thirds of the value thereof, the heirs 
would be entitled to recover from the donee the difference 
between the value of the two-thirds of the subject-matter 
of the gift and the actual value of the exchange. For 
example, if the ewaz was only worth 500 dirhems, the 


1 The reason of both the above principles is apparent; the father 
having no right to deal with the property of the minor, excopt for certain 


purposes. 
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heirs of the donor will be entitled from the donee to one- 
sixth of 1000 dirhems, “ though the ewaz were stipulated 
for in the original gift.”” The donee, however, may if he 
please return the whole gift taking back his ewaz, or 
restore a sixth of the gift and keep the remainder. 

The following examples taken from the Fatdwa-i-Kazi 
Khan will not be without value on this subject. 

“Anything given in exchange for a gift bars revoca- 
tion. Nor can the gift of an ewaz be revoked; it must be 
clear, however, that the consideration was given in ex- 
change for the gift. 

‘¢Any person other than the donee, whether with or 
without the consent of the donee, may give an ewaz for a 
gift, thus destroying the right of the donor to revoke the 
gift, that is, if he has accepted the consideration. 

“Tf the consideration is given by a person other than 
the donee, he may revoke the same unless the donee has 
made a bargain with such person that the consideration 
would be paid back to him. 

“‘Hiven should there be any defect found by the donor 
in the thing given by way of an exchange he cannot re- 
voke his gift. 

“When a gift is made to two people and one of them 
gives an ewaz for the share given to him, the donor may 
revoke as to the other share. 

“Tf a gift is made to a minor, and the father or his 
executors give an ewaz out of the property of the minor, 
such grant is not valid and consequently the donor can 
revoke.” 

“Tf a person set up a claim to an ewaz and recover the 
same, the donor can revoke, but if he recover only a 
portion and there remain yet a portion thereof in the 
hands of the donoy, he cannot revoke, for the smallest 
consideration is sufficient to destroy the power of revo- 
cation.” 
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“Tf the subject-matter of the gift is recovered by 
another person legally entitled te it, the donee may re- 
eover the whole of the ewaz ; if a portion only is recovered 
by the rightful claimant, the donee can recover only a 
proportionate share of his ewaz.”’ 

‘‘ Tf the donee convert a portion of the gift into another 
substance and give it in exchange it would be a good ewaz.. 
If a person make a gift of one thousand dirhems to A. 
who gives in exchange out of the same one dirhem this 
is not. a good ewaz according to “us,” though Zuffer 
differs.”’ 

<< Tf a Christian make a gift to a Moslem and the latter 
give in exchange any prohibited article the exchange is 
not good.”’ 


Where a gift is made by a minor to A who: gives an 


exchange, the gift is. null and inoperative nor does the 
ewaz vest in the minor. 

A hiba-bil-ewaz.in a sale in. all its legal incidents. In 
sale, mutual seisin is not requisite to.render the contract 
valid, and the terms in which.a contract of this kind is 
entered into imply, that the articles opposed to each 
other are present, and that there is no danger of either 
party suffering from the other’s fraud. “I have given 
you this for that,’’ implies that the consideration is pre- 
sent, and that the person will take care to receive it before 
parting with his preperty, and the law therefore annexes 
to it the quality of a sale both with regard to the condi- 
tion and the effect. 

Suppose, for example, a person in making a gift ex- 
pressed himself to this effect, that he had made a gift to 
and conferred upon another the proprietory right in his 
entire property in exchange of something given by the 
donee,—this is not a gift in consideration of an exchange, 
to be prospectively given, but itis a contract of mutual 
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transfer or sale! both as to the condition and the effect. 
In such a case, seisin is declared not to be a requisite con- 
dition. 

A hiba-ba-shart-ul-ewaz is a contract of a different 
cae” The terms used in the constitution of such 
a hiba imply a contingency. Thus :—“TI have given you 
this on condition of your giving me such a thing.’’ Now, 
it will be observed that in this contract, its legal operation 
depends upon the fulfilment of the condition, being the 
delivery and seisin of the ewaz or consideration ; otherwise, 
if it were valid and binding without such condition, the 
consideration might be withheld, and it might thereby 
become as it were a nudum pactum. As to the effect, this 
contract is declared to have the property of a sale, that is 
to say, after mutual delivery of seisin it becomes in effect 
a sale. 

For example, if a person were to declare that he had 
made a gift to, and conferred on another the proprietary 
right to his entire property on condition that the donee 
should give to him something in exchange for the gift, 
and the donee were to accept the condition, it would 
be a gift ba-shart-ul-ewaz or a gift on condition of an ex~ 
change. Technically, as regards the shart, it is consider- 
ed in the light of a gift, and sale as to the effect. Seisin is 
requisite to its validity and the gift cannot be said to be 
established until the parties shall have delivered seisin 
to each other, but the property conferred remains as 
formerly at the disposal of the donor. He is therefore at 
liberty to make a subsequent disposition of it. 

The following examples from the Sharh-i-Chalpi and 
other authorities will explain these principles further :— 

* Sale is defined thus inthe Transfer of Property Act:—" Sale is a 


transfer of ownership,°in exchange for a price paid or promised, or part 
paid and part promised.” 


@ 
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“Thave given to you this slave for this garment of Lectuzr V. 
yours or for one thousand dirhems; to which proposal 
the person addressed assents; this is a hiba-bil-ewaz 
both as regards the condition and the effect; so also 
in the Sharh-i-Vikdya.”’ ‘A contract of sale is establish- 
ed by conferring a right to one thing in lieu of another ; 
so in the Hediya.” ‘The expressions, I have given 
you this for that, or take it for so much, have the 
Same signification as the terms, I have sold or pur- 
chased from you; so also in the Vikdya.” ‘* Where 
these exist the sale is complete.” ‘By these are meant 
declaration and acceptance, and when these are found to 
exist, the sale is binding from which it follows that seisin 
is not a condition, and where these do not exist the sale 
is not binding. In the Vikdya itis stated that a gift on 
stipulation is a gift as regards the condition and there- 
fore seisin is requisite ; and is moreover stated to bea sale 
as regards the effect. In the Sharh-i-Vik4ya, a defini- 
tion is afforded of what constitutes a gift on stipulation, 
as if one man should say to another, ‘I have given you 
this thing on the condition of your giving me that.’ 

It is also laid down in the Hedaya, that in all cases of 
contract of gift on stipulation, mutual seisin of each of 
the articles exchanged is necessary.’”* 

In the Bakaéli it is stated from Abu Yusuf that ifa The effect 
man were to tell another, “this thing is for thee if Condition Ks 
though likest,” and make it over to him, and the person aad ae 
addressed reply, “I like” or “ accept,’’—the condition 
(shart) is good. So also it is reported from Mohammed, 
if a date tree begins to bear fruit and the owner of 
the tree says to another, “‘ these dates are for thee, if 
they get ripe”’, or ‘if to-morrow comes,” it is lawful. 

But if he were to say, “these dates will be thine, if 
Zaid enters his house,”’ it will not be valid. 


1 Comp. Macnaughten’s Principles and Precedents, p. 229. 
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When a gift is made subject to a condition that the 
donee shall have an option for three days within which 
to accept or reject, the gift is valid if the acceptance 
is expressed before the separation of the parties; but if 
not accepted by him till after they have separated, it is. 
not lawful. But when a gift is made on a condition that. 
the donor shall have an option for three days, the gift is 
valid, and the option void; “ because gift is not a binding 
contract, and therefore does not admit of the option of 
stipulation.”” ‘‘ When a person says to another, ‘I have 
released thee from my right against thee, on condition 
that I have an option,’ the release is lawful, and the 
option void.” 

“A man to whom a thousand dirhems are due by an- 


Distinction other, says to him, ‘ When to-morrow comes the thousand 


between a 
conditional 
gift and a gift 
with a condi- 
tion. 


is thine’; or ‘ thou art free from it,’ or ‘ when thou hast 
paid one-half the property then thou art free from the 
remaining half,’ or ‘the remaining half is thine,’ the 
gift is void. Butif he should say, ‘I have released you 
on condition that you emancipate your slave,’ or ‘ Thou 
art released on condition of thy emancipating him by 
my releasing thee,’ and he should say, ‘ I have accepted,” 
or ‘ have emancipated him,’ he would be released from the 
debt.”’ 

‘* All our Masters agree in holding that when a gift is. 
made, and a vitiating condition is attached to it, the gift 
in that case would be valid and the condition void. For 
example, if a person were to give something to another 
and stipulate that he should not sell it, the gift would 
be valid, and the condition void ; Sirdj-ul-Wahdj. Itisa 
general rule with regard to contracts, in which seisin is 
necessary, such as hiba and rahn (pledge) that a condition 
dehors the absoluteness of the contract, would not void the 
contract, but drop itself. Sein the Siraj-ul-Wahd. 
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A marriage cannot be dependant on a condition, Lecture V. 
“<A woman says to her sick husband, ‘if you die of this 
sickness, you are released from my dower, or my dower is Examples of 
on you as sadkah or alms,’”—this is void because it is aa 
contingent and a suspension, so in the Zahiria. A sick 
woman says to her husband, “if I die of this my disease, 
my dower is to thee as alms,” or “ you are released of my 
dower,” and she does die of the disease the gift is void, 
and the dower remains due by the husband, so in the 
Khazénut-ul-Muftn. When a woman is desirous that a 
husband who has repudiated her should marry her again, 
and the husband says, “I will not marry you till you 
give me what is due to you by me,” and she gives her 
dower stipulating that he will marry her. The dower re- 
mains a debt against him whether he marry her or not, 
because she has made the property due to herself an ex- 
change for marriage, and in marriage no exchange is in- 
cumbent on a wife; Kazi Khan. Whenaman says to 
his debtor, “if you do not pay me what you owe me till 
you die, you are released,” it is void; Bahr-ur-Riik. But 
if he should say, “when I die, thou art released,” it 
would be lawful; Kazi Khan. While if he say, “if I die, 
then thou art free from this,’’ there is no release, for this 
is contingent. Similarly if he were to say, “if thou 
enterest the house, thou art free from what I have 
against thee.” A man releases another from his debt 
that he may settle an important matter for him with the 
Sultan—he is not released, for this is a bribe; so in 
Kinia.” 


Srecorton II. 
GIFT OF A DEBT.’ 
“The gift of a debt to a debtor,” says the Alamgiri, “is Tho gift of 
valid both according to kiyds and law; and to any person ” ae 
1 From the Alamgiri, Gift of a debt, Vol. IV, p. 585 
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other than the debtor, it would be valid according to 
law, when he is authorized to take possession of it; so 
in the Tatdr-Khamniah.”’ 

‘‘The gift of a debt to a debtor, which is a discharge, 
is complete without his acceptance; but if he rejects it, 
it does not take effect, this is according to all the Ma- 
shdtkh, the received doctrine; Jawdéhir-ul-Akhldti. The 
above principle is applicable to a case where the debt 
is not cash. If it is, then it is dependent upon the 
debtor’s acceptance. If he accepts it, he is discharged ; 
but if he does not, he remains liable. This is not the 
case with other debts, which are discharged whether the 
debtor accepts the release or not; but with reference to 
those also, the gift is open to rejection.” 

With reference to a Miba and a discharge of a debt to the 
surety, the principle stands thus :—a hiba of the debt to 
him is not valid without his acceptance, and would be 
liable to a reversal on rejection; but a discharge is valid 
without acceptance and would not be reversed on rejection. 

“Tf a hiba is made of adebt to the debtor who dies 
before rejecting the gift, he would (nevertheless) be dis- 
charged. Similarly, if the hiba 1s made or discharge is 
given after the debtor’s death, it is lawful. But his 
heirs may reject it, and the debt would be paid; this 
is according to Abt Yusuf. Mohammed differs and holds 
that there would be no liability ; Zakhira.”’ 

‘‘Tf the creditor discharges the debtor, and he accepts, 
then both he and the surety are discharged. But neither 
he nor the surety would be discharged if he should not 
accept; Khuldsa.”’ 

“Tf a man dies indebted to another, and the creditor 
makes a hiba of the debt to the debtor’s heirs, it is law- 
ful; Kazi Khan.” 
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“<< If the gift 1s to some of the heirs, it will enure to the Lecrvre V. 
benefit of all the heirs.” _ 
%* * x * x * *% *& 
“‘Qne of the heirs of a creditor gives his share in a debt 
to the debtor before partition, and in the deceased’s estate 
there are both money and goods, the gift is valid in law, 
like a composition. But Abi Hanifa has said when the 
gift is by a creditor of a property not capable of division, 
it 1s valid whether made to an heir of the debtor or to any 
other person, but when it is susceptible of partition, it 
would not be valid; so in Kinia.” 
“When the gift of a debt is validly aaa to a debtor, he 
is entitled to recover from the creditor any mél which he 
held for the debt ; so in Tatdér Khaniah.”’ 
% * x % x *% x * * 
‘“‘A creditor makes a gift of his debt to his debtor, 
who neither accepts nor rejects it at the meeting, and 
then comes after the lapse of some days and rejects the 
gift; there 1s some difference of opinion on the point, 
but the sound doctrine is that the gift is not reversed.”’ 
‘<'When a debt is due to two persons, and one of them 
gives his share to the debtor, the gift is valid. Whena 
person who is in debt gives property to his creditor, the 
creditor becomes the proprietor of it by virtue of the gift, 
not of the debt.” 
Ifaman were to say to his debtor “‘ when to-morrow Contingent 
comes, or if thou diest, or if I die, thou wilt be discharged 8#+ of a debt 
from my debt,” this is invalid. 


! There occurs the following passage in the Alamgiri as taken from the 
Tatar-Khdniah :—The gift of a debt to the infant son of the debtor is 
not valid : 

This doctrine is utterly without authority and founded upon a reason, 
viz., the inability to take possession, which does not exist. It does not 
occur in any other work and the Majyma-ul-anhar doubts its authenticity. 
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Lecturi V. A gift, however, upon a condition which is immediately 
_ fulfilled is not invalid ; for example, if a man were to say to 
another, “if thou owest me any debt, I absolve thee from 
it ;” such a gift would be valid if the debt was existing 
at the time. So also if he were to say “ when I die, thou 
wilt be discharged from my debt,”’ it will be valid, the dis- 
charge taking effect as a bequest, as is stated in Kazi Khan. 

The gift of a debt to the debtor and his discharge from 
the liability takes effect without his acceptance, for the dis- 
charge of a debt is equivalent to its cancellation and there- 
fore acceptance and possession on the part of the donee 
are not necessary. 

The gift of a debt to a person other than the debtor is 
valid under the following circumstances :— 

(a) When it is made by way of hawdlat, that is the 
person to whom the assignment is made is constituted an 
agent for the creditor ;? 

(6) When it is bequeathed by way of a legacy ; 

(c) When the assignee is placed in a position to re- 
cover the debt. 

A condition for an exchange is valid if the subject of 
the exchange is specific and not majhil (unknown).2 If 
a woman absolve her husband from her dower-debt upon 
any condition which is afterwards infringed by him, the 
liability would re-attach and he would continue liable for 
such debt. For example, if a woman were to say to her 
husband, “I absolve you from my debt on condition that 
you do not marry another woman, ”’ and he accept the dis- 
charge and subsequently take a second wife, he will con- 
tinue liable for the dower of the first wife. 

If a man were to say to his debtor ‘“‘thatif I do not 


1 Hed. III, p. 309. 
2 Hed. IT, p. 606. 
3 Radd-al-Muhtar, 1V, p. 779. 
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demand my debt from you until my death, it is yours,” 
this is invalid. 

A gift of a debt cannot be retracted if the debtor has 
once consented to the discharge. 

When there are two creditors and one debtor, any one of 
them may discharge the debtor in respect of his share of 
the debt, or to use the phraseology of the Mahommedan 
lawyers, may make a gift of his share of the debt to the 
debtor. 

A father may in health give his entire property to any 
one of his children.’ It would be sinful, but if the gift is 
not invalid or void for other reasons, it will be legal.? 

“A gift by a father of a house in which he lives or 
has his property is good according to Abu Yusuf and the 
Fatwa is according to him.’ ”’ 

If a father makes clothes for his infant son with the 
express intention that it was for the child, he cannot give 
the clothes to another. 

A gift of dower* obtained by the husband by force or 
misrepresentation is invalid, 7. e., where a husband by 


* From Kazi Khan. 

* Durrul Mukhtar ; seo also Macnaghten, p. 227. ; 

3 Comp. here the Sharh-i-Vikéya; “Ifa father make a gift of some- 
thing to his infant son, the infant in virtue of the gift becomes proprictor 
of the same. The same rule holds when a mother gives something 
to her infant son, whom she maintains and whose father is dead and 
no guardian is provided and so also with respect to the gift of any 
other person maintaining a child under these circumstances. If a 
stranger make a gift of a thing to an infant, the gift is rendered complcte 
by the seisin of the father of the infant. lf a person make agift of a 
thing to an orphan and it be seised on his behalf by his guardian, being 
either the executor appointed by his father or his grandfather, it is valid. 
If a fatherless child be under charge of his mother, and she take posses- 
sion of a gift made to him, it is valid. The same rule holds with respect 
to a stranger who has the charge of an orphan. If an infant should 
himsclf take possession of a thing given to him it is valid provided he bo 
endowed with reason.” 

4 From Kazi Khan. 
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force or misrepresentation induces his wife to release him 
from the dower-debt, such release or discharge is not 
valid.? 

In the Bahr-ur-Raik it is laid down, that a person to 
whom there are debts outstanding, can lawfully make them 
over by gift to another who is not ‘indebted to him,’ 
directing the donee to realize such debts, and take them 
for his own use—and such gift is valid. And in the 
Kazi Khan, as a consequence of the above principle, it is 
stated, that ““a woman is entitled to convey her dower- 
debt to her infant child, and the child would be entitled 
to claim the same from the father on attaining majority. 
Similarly a married woman has the power to compound 
her dower-debt with her husband and accept in lieu 
thereof anything else.”’ In this country a conveyance be- 
tween the married parties by which the husband conveys 
some property to his wife in satisfaction of her dower-debt 
is called a bye mukdsa. 

‘“‘If a woman compromise her dower for anything 
which has not been seen by her before delivery, and she 
subsequently become aware that it is defective, she is 
entitled to repudiate the contract and her right to the 
dower remains intact.’” 

“<A woman may release her dower to her deceased hus- 
band,”’ that is, the widow is entitled to exonerate or 
discharge the estate of her deceased husband from the 
hhability for her dower-debt. 

‘When a woman makes a gift of her dower on certain 
conditions, which are not fulfilled, the gift is null. For 
example, if the dower-debt is released in consideration 
of the husband taking her on a hay, or not treating her 
with cruelty, or not preventing her visiting her relations, 

1 Sce Moonshee Buzlur Rahim v. Shumsunnissa Begum, 11 Moo. I. A. 


p. 561. : 
® Kazi Khan. 
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and the condition or conditions are not fulfilled, there is Lxcrure V. 
no abandonment of the dower.” 1 —_ 

“When a woman makes a gift of her dower on condition 
of the husband giving her something in return every year, 
and the husband fails to fulfil his part of the agreement, 
the gift fails also, for the gift in this case is a heba-ba- 
shart-ul-ewaz, that is an executory gift which is not 
completed and rendered perfect until the condition as to 
the ewaz is performed. And consequently when the ewaz 
is not obtained the gift fails.”’ 

<A woman makes a gift of her dower on the condition 
that her husband divorces her, and the hnsband accepts 
the gift subject to the condition, but does not divorce her, 
he is not absolved from the dower-debt.”’ 

‘¢ When a sick woman has given her dower to her hus- 
band, the gift is valid if she recovers from her illness, and 
even though she should die of that illness, yet if 1t were 
not a death-illness the answer would be the same, but if 
it were a death-illness the gift would not be valid with- 
out the sanction of the heirs.” 

The grant of an estate for life to A. with remainder to Life grants 
his heirs takes effect under the Hanafi Law as an abso- 7 0" 
lute devise to the -first donee. He acquires the same 
rights over the subject of the gift as if it was given ab- 
solutely to him. 

Under the Shiah Law as well as the Shafei and M4liki 
Law, where the grant is limited to the life of the donee, 
it reverts upon his death to the grantor or his heirs. A 
gift by way of a rukba is invalid according to all the 
schools, being a gift dependant on a contingency of a 
nature both uncertain, and involving as it were a wager 
on one’s life. A Rukba is constituted by a person declaring 
‘Tf I die before thee, this house of miné is thine, if thou 
diest before me it is mine.”’ 

1 Radd-ul-Muhtar, throughout. 
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A rukba in the possession of the grantee amounts to an 
arvat or commodate loan returnable to the grantee when- 
ever he likes. 

If a person is the proprietor of a building as well as 
of the land upon which it is situated, he may make a 
gift of the building without the land and it will be 
valid.? 

1 Radd-ul-Muhtar, IV, p. 780. 
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CHAPTER V. 


THE SHIAH LAW RELATING TO HIBA OR 
GIFTS. 


Section I. 


The Shiah doctrines have been sufficiently indicated in Lecrore V. 
the preceding pages. It may, nevertheless, be useful to ne 
give a summary of the general principles in a consolidat- 
ed form. 

The principle feature of difference between the Shiah 
and the Hanafi schools on the subject of gifts consists in 
the rule relating to mushad. 

The Shiahs do not recognise the objection to a gift 
on the ground of the subject-matter being divisible and 
confused. 

In contradistinction to the Hanafis, they recognise the 
lawfulness of limited estates. 

A grant to A. limited to his life, is valid, the subject- 
matter of the gift reverting to the donor or his heirs 
upon A.’s decease, so also a grant to A., and after him to 
another person distinctly indicated and actually existing, 
will take effect as giving a life-estate to A. and after him 
a life-estate to the other person after which the property 
would revert to the donor or his heirs. Buta grant to A. 
and his successor would only give a life-estate to A. as 
“< his successor ’’ 1s a person not distinctly indicated. A 
gift to A. and his auldd or furzunddn, children generally 
or to his children, naslan béd nasl, batnan béd batn, 
“‘ veneration after generation and line after line,” will 
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convey to A. an estate in fee, the words “children after 
children, generation after generation” being words of 
description and not of limitation. 

The Shiahs also differ from the Hanafis with respect 
to the possession of properties given to minors. The 
Hanafis hold that the possession of any person in 
whose protection the infant is living, is sufficient ; where- 
as the Shiahs, so far as the Mohakkik’s views are con- 
cerned, insist that possession should be taken on behalf 
of a minor by a person legally authorised to do so or by 
the judge. Substantially, the rule amounts to this, that 
whereas under the Hanafi doctrines, the possession of 
a guardian de facto is sufficient,—under the Shiah law, 
possession must be taken by a guardian de jure. This 
does not, however, affect the case where possession has 
been obtained and held on behalf of a minor, by a per- 
son other than the father or the grandfather (or their 
executors,) who are the only guardians de jure. Where 
such has been the case, the court will not allow the 
gift to a minor to be invalidated.’ 

There is also considerable divergence between the 
Shiahs and Hanafis on the subject of ewaz and the legal 
incidents of a shart (condition) attached to a gift. 


Srcrion II.? 


Gift is defined to be an act by which one person trans- 
fers to another gratuitously without the wmtention of pleasing 
God, accompanied by immediate transfer, the entire and 
absolute possession of a certain thing. A present (an- 
nalila,) and the simple gift (al-atia) also constitute a gift, 
vz. haba. 

? This point was considered in an unreported case decided by Mittor 


and Maclean, JJ. P 
* The following principles are taken from the Sharaya. 
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The reciprocal consent of the parties and the delivery 
of the object into the hands of the donee suffice to vali- 
date a pift. 

There is no particular formula prescribed for the purpose 
of constituting a gift. If the act or declaration of the 
donor unequivocally explains his intention it is sufficient. 
Thus the following formula: “I have given,” “I have 
made a present,” “I have yielded the full proprietorship 
of such an object to such a person,” may each be used for 
the constitution of a gift. 

The donor and the donee must be of age, compos mentis 
and capable of contracting. 

The gift of a debt is only valid if made in favour of the 
debtor! and constitutes a gratuitous release. The differ- 
ence between a gift and a gratuitous release lies in this 
that according to the generally-received doctrine the con- 
sent of the debtor is not indispensable to the discharge of 
a debt. ‘ 

A gift is not valid so long as the object given has not 
been handed over to the donee, in other words, posses- 
sion has been transferred, either actually or constructively. 

The validity of a gift is established if the donor de- 
clares that he has made the gift, and has delivered the 
thing to the donee, even if the object in question were at 
that moment in the possession of the donor. 

After the gift has been constituted by the declaration 
of the donor and transmutation of possession has taken 
place, a revocation is not permitted. 

If the donor die after the deed has been concluded but 
before the object given has been placed in the hands of 


1 T have snfficiontly pointed out the divergence among the Shiah jurists 
themsclves on this point; and that according to wf (custom) the gift of 
a debt to a person other than the debtor is valed even among Shiahs, 
see ante p. 102. 
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the donee, the gift is null and void and the object of the 
gift forms a portion of the heritage. 

The donee cannot possess himself of the object given 
without the consent of the donor. 

If the thing given is in the hands of the donee at the 
time of the contract no further seisin is necessary. 

This rule is equally applicable to a case, where the 
thing given having remained in the hauds of the donee 
for a space of time sufficiently long to justify the donor 
to protest, he has not done so. This is the opinion of 
certain jurists, 

A gift made in favour of a minor by his father or grand- 
father is valid ; these persons being qualified to constitute 
a gift and receive it in the name of the infant donee. 

In all cases where the donor is not the father or an- 
cestor of the infant donee, whether such donor be the 
guardian of the donee or not, the acceptance of the gift 
must be made by a third person in the name of the minor. 
This third person may be the guardian, if not himself the 
donor. Where the guardian himself is the donor, the 
possession of some person appointed by the judge would 
be sufficient." 

A mushadé may form the subject of a gift, and the delli- 
very is effected asin the case of sale. Where a gift is 
made to two different donees, they do not become con- 
joint possessors; each becomes proprietor of the part 
that is given to him, when both have accepted the gift. 
Where the acceptance is by one of the donees only, the 
gift is valid with regard to him but inoperative as regards 
the one who refused. 

A father may validly give preference to one or more of 
his children over the others by making a gift, but such 
gift constitutes an act from which it is recommended to 


abstain. 
1 See, however, ante p. 157. 
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A gift made to the direct ascendants in the first de- 
gree of the donor and accepted by them is irrevocable. 

The irrevocavility of a gift made to relations other than 
the father and the mother is. likewise admitted though 
there is some difference. 

A gift made to a stranger is revocable while the thing 
which constitutes the gift is in existence. 

Where the object given has perished the gift cannot 
be revoked. 

A gift is also irrevocable, if the subject-matter of the 
gift has been sold for whatever price, or otherwise alienat- 
ed by the donee. 

In this latter case, the irrevocability is contested but 
it is preferable to admit it. 

Gifts to relatives is specially recommended, particular- 
ly to the direct descendants, or to the father and mother 
of the donor ; so is equal distribution among the children. 

Married couples must reciprocally refrain from revok- 
ing any gift made by one in favour of the other. Some 
jurists hold that in this respect married couples are like 
relations by consanguinity, but it is preferable to follow 
the former opinion. 


Section III. 
ESPECIAL PROVISIONS. 


A sale by the donor of the subject-matter of the gift, 
after transfer of possession has taken place (expressly or 
eonstructively,) is null, if the donee be a relative by con- 
sanguinity. Similarly if the donee bea stranger (1. e., not 


1 This is according to the Mohakkik. The “Shaikh’s view seems, 
however, moro conformable to right reasoning. 
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a relative by consanguinity,) if he had given anything 
in exchange for the gift. 

In the case of a gift to a stranger, where possession haa 
been transferred, but for which no exchange has been 
given, the sale is null, because the donor has sold a thing 
of which he was not the proprietor at the time of sale. 
According to some jurists, this sale remains valid, the 
donor having in this case the right of revoking the gift ; 
but the former opinion seems more correct. 

Sale by the donor of the thing given remains valid if 
the gift is annulled by illegality. 

The principle of the two preceding articles is applicable 
to a sale by an expectant heir of property belonging to 
his ancestor, whom he believes to be alive, for the sale 
would be valid if it should appear that the ancestor was 
actually dead at the time. 

A gift is constituted from the time of the seisin or 
transfer and not from the date of the contract, that is all 
the legal incidents, the rights and obligations arising 
from the gift accrue from the date when the donee takes 
possession of the thing given. 

This is contrary to the case of a bequest, the right to 
which accrues to the legatee at the moment of the testa- 
tor’s decease though the transfer may take place after- 
wards. 

In case of a contest between the contracting parties, 
the donor purporting to have in fact constituted the gift 
but alleging that he has not delivered it, his declaration 
will be accepted, but if the donee affirm that the object 
was legally delivered to him the donor will have to esta- 
blish his statement by proof, lit. his oath. 

So also if a person were to say “I gave him and made 
him the proprietor of it,” and then deny having delivered 
possession, For it is possible that he may have made tho 
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second statement (i. e., “ made him the proprietor of it ’’) 
by way of re-affirmance of the first, (7. e., “I gave it to 
him,”’) and may not mean to imply actual transfer. 

In case of a revocation no indemnity is due to the 
donor, if the object. constituting the gift has suffered any 
injury. 

In case of revocation, if the thing given has attained 
in itself any increase in integral value, this augmenta- 
tion accrues to the donor.} 

When the increase or accretion after the gift can be 
separated from the original subject of the gift, it belongs 
to the danee, but any accretion before the seisin of the 
donee is the right of the donor in case of revocation. 

A gift made without any reserve is always presumed to 
be made gratuitously.? 

Should the donee on his side give anything to the 
donor, the gift would be irrevocable. 

A gift made on condition that the donee should make 
some present or offer some gratuity or service to the donor 
is valid; the gift will be revocable only if the donee do 
not fulfil the condition imposed. 

Where the present or gratuity which the donee must 
give, or the benefit which he must render, is not definite, 
he is free to fix it according to his own wish, and the ac- 
ceptance by the donor of such present or gratuity from 
the donee makes the gift irrevocable. 

The donee in the cases mentioned in the preceding 
articles cannot be compelled to give the present which has 
been fixed upon; he has the right to refuse it, but then 
the donor preserves the faculty of revoking the gift. 


) Baillie translates this passage as follows :—“ If the gift has increased 


and the increase is of such a nature as to be insisted to the original it be- 
longs to the donor.” e 
2 “ When a person has made a gift in general terms, there is no oondi- 
tion or obligation on the part of the donee to give any gratuity in return ;” 
Baillie. 
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If in the preceding case the refusal of the donee has 
caused the revocation of the gift, he is not held responsi- 
ble for the destruction or the depreciation of the object 
given; for he has disposed of a thing, the proprietorship 
of which has been legally transferred to him. This point 
is contested. 

There is some difference of opinion regarding the power 
of revocation possessed by the donor in the case of a 
gift of a piece of cloth, which subsequently to the gift 
has been dyed by the donee. 

Those lawyers who hold that the use by the donee of 
the subject-matter of the gift debars the right of revoca- 
tion are of opinion that the dyeing of the cloth puts an 
end to that right ; others, who do not hold that view, think 
dyeing not to be an impediment to revocation, but that the 
donee only becomes entitled to the value of the dye and 
to retain a lien over the cloth for such value. 

A gift made during a serious illness is valid if the 
donor recovers ; if he dies it is valid only with the consent 
of the heirs, and if they refuse, it is valid only to the ex- 
tent of one-third of his estate. 
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CHAPTER VI. 


THE LAW OF GIFTS ACCORDING TO THE 
SHAFE! DOCTRINES.’ 


A gratuitous transfer of property is called a gift, when 
such a transfer is made with the object of receiving re- 
ward in another world, or of testifying respect for the 
donee. The condition, essential to the validity of a gift 
is, that there should be an offer on the part of the donor 
and acceptance on the part of the donee which must be 
express, though in the case of a present, it is not necessary 
that the offer or acceptance should be express; it is suffi- 
cient if the object is brought by the donor, and the donee 
takes possession thereof. A gift may be consituted by 
the use of the following expressions: “I wish you to 
inhabit this house of mine, and after your death it will 
go to your heirs;”’ “I wish you to inhabit it;” (this 1s 
according to the doctrine embraced by ShAfei in his second 
period,) or finally by saying “after your death it will 
revert to me.” On the subject of the validity of a gift 
made in the following terms, Sh4fei held a different view 
in his second period from those he entertained before; 
“<I grant you the usufruct of this house for life,” or “I 
make a gift of it to you for life, that is to say, in case of 
your predecease, it will revert to me, and in case of my 
predecease, it shall be irrevocably yours.”’ However in 
our time both opinions of the Imam are equally in force 
in our doctrine, and whilst some regard euch gifts as valid, 


@ The following principles are taken from the Minhéj-ut-talidin. 
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others hold them invalid. Anything which may form 
the subject of sale or barter may form the subject of gift ; 
but every object not subject to sale such as a thing usurped 
or unknown, or an animal that has escaped is not capable 
of being made a gift. The gift of a debt involves the re- 
mission of a debt, if it is made to the debtor, but it is in- 
valid if made to a third person. 

As for the proprietorship of the object given it is only 
transferred when the donee takes actual possession of the 
subject of the gift, with the donor’s consent. When one 
of the parties dies between the making of the gift and 
the taking of possession, his heirs are placed in his 
position. Nevertheless some jurists have admitted that 
under such circumstances, the gift should be revoked. 

It is laid down by the traditions that parents, provided 
they are not notoriously bad characters, have the power 
to divide their property equally among their children by 
donations inter vivos without distinction of sex, though 
others hold that they should not thus destroy the effect 
of the rule relating to succession. 

A father has the right of revoking a gift made by him 
to his children, provided the donee has not irrecoverably 
disposed of the object received. So also other ascendants 
with respect to gifts made to grandchildren and their 
descendants. But where the donee makes a disposition 
which leaves the right of proprietorship intact, like 
mortgage, conditional gift (at least so long as posses- 
sion has not passed,) conditional enfranchisement, or even 
according to our doctrines, a contract of lease the right of 
revocation is not lost. In case the donee should have lost 
the proprietorship of the object beforehand and should re- 
cover it subsequently, the right of revocation is not revi- 
ved, and if in the meanwhile there has been an accretion 
to the subject of the gift the revocation can only take effect 
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if the increment has become incorporated with the object, 
but not where the increment exists separately. A revoca- 
tion may be made in the following terms: “I revoke my 
gift”? or “I reclaim the object,” or “ I wish the object to 
become my property again,” or “ I wish to break my gift,” 
but it cannot be made impliedly by a subsequent disposi- 
tion of the thing given, such as by sale, wakf, gift, to 
another person or enfranchisement. 

If a gift is made with the express stipulation that there 
should be no consideration, the right of revocation is not 
accorded to any one but the ascendants, whéreas a gift 
with no such stipulation is supposed to have been made 
without hope of consideration if the donee is in any way 
inferior in social position to the donor, and even if he is 
superior. Our doctrine goes still further; it accepts the 
gaine principle if the two persons are quite equal. Where 
a consideration is obligatory but has not been settled at 
the time of the contract, it must be of the value of the 
thing given; and under these circumstances the donor 
has the right to revoke the giftif the donee neglects to 
pay the consideration. 

The validity of a gift made on condition of a fixed 
cousideration is permitted ; the gift must, however, be con- 
sidered like a sale; but according to our doctrine a gift 
made on the especial condition of an unfixed considera- 
tion is null and void. 

In the case of a present made to somebody, the thing 
in which it is delivered is considered as part of the pre- 
sent, and where it is customary need not be returned, 
e.g. the basket that contains dates is not returned. 
Otherwise the package remains in the hands of the donor, 
and the donee can make no other use of it than in using 
it (for that specific purpose) ; for exampk, a dish for eat- 
ables presented provided that custom admits of such use. 
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CHAPTER VII. 


THE LAW RELATING TO WAKF OR TRUSTS. 


Sxcrion I. 


The doctrine of trusts has been recognized and enforced 


The doc- in the Mahommedan system from the earliest times. 


trinc of trusts 
in the Ma- 
hommedan 
gystem. 


Historically its origin is traced to the Prophet. 

In one of the traditions handed down from the Prophet 
it is reported that Omar, who afterwards became the second 
Caliph of Islam, expressed to the Lawgiver his desire of 
dedicating in perpetuity for the benefit of the poor, a certain 
property which belonged to him and sought his advice 
as to the mode in which he should make it inalienable for 
all time. The Prophet replied, ‘tie up the property and 
dedicate the income.”?! From this small but important 
precept has sprung the enormous body of law relating to 
the subject of appropriations and settlements. 

Trusts in the Mahommedan system are called wakfs, and 
may for the sake of convenience be divided under three 
heads, viz., public, quasi-public and private. As a matter 
of fact, the Mahommedan Law recognizes only two classes 
of wakfs, public and private, and draws a sharp line of 
distinction between them. Wakf, for masdlih-i-amma, 
viz., for public works of utility or charitable purposes are 
regarded as public wakfs. All other trusts are treated as 
private. Of course there is no specific designation for pri- 
vate trusts. But all wakfs are treated in one category, 
in exclusion of the wakfs for masdlih-i-dmma. Consider- 


1 Hed. If. (Ar.), p. 888. 
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ing, however, that there is a large body of trusts which Lecrursz VL 
without being public trusts, partakes something of that ~~ 
character, I have thought it expedient to include them 
under the head of quasi-public wakf. 
By quasi-public wakf, therefore, I mean those trusts, 
the primary and initial object of which is, partly, to pro- 
vide for religious or pious purposes, and, partly, for the 
benefit of particular individuals or class of individuals. 
By private wakfs, I mean those settlements the pri- 
mary object of which is to make a provision for the settlor’s 
family or relations. 
Wakafa literally means “ I have bound up or detained” 
and is applied to the tying up of animals, such as, a horse 
or camel.’ Technically or as the Arabian jurists put it, 
‘“‘in the language of the law ”’, it signifies the consecration 
of property for any charitable or religious object or to 
secure any benefit to human beings. To use the curt but 
expressive Janguage of the Moslem lawyers a “ dedication 
to any good purpose [wuyth-ul-birr-wal-thsdn of the 
Shiahs, or wwth-wl-khair of the Hanafis|* is a wakf. The 
terms birr and khair include all good and pious acts and 
objects. To make a provision for one’s self is regarded 
by Hanafi lawyers as an act of khair, for the Prophet 
declared a man giving a subsistence to himself is giving 
alins,? and settlements upon one’s family are approved of 
and regarded as lawful by all the schools. The best de- 
finition of the word wakf has been supplied by the Law 
Officers of the Sudder Dewanny Adarwlut, who were con- 
sulted in the case of Mohammed Sadik v. Mahommed Ala Pee a 
and others. They stated that wakf according to the Mokammed 
opinion of Abi Yusuf and Mohamuined, (which on this et OER 


? Hed. U, (Ar.), p. 887. 

* Hed. JT, (Ar.), p. 888. » 
3 Ted. Il, (Ar.), p. 891. 

3 Sel. Rep. f, p. 17. 


180 THE LAW RELATING TO WAKF OR TRUSTS. 


Luctcre VI. point is adopted as law,) implies the relinquishment of the 


proprietary right in any article of property such as lands, 
tenements and the rest,’ and consecrating 1 im such manner 
to the service of God that it may be of benefit to men, provid- 
ed always that the thing appropriated be at the time of ap- 
propriation the property of the appropriator.’® I shall 
have occasion to discuss this definition at a later stage of 
this lecture, but it may be mentioned that for all practi- 
cal purposes the definition here given covers the meaning 
attached to the expression. 


Secrion II. 


There is considerable divergence between the various 
schools regarding the mode of creating a wak/, the objects 
in whose favour it may be created, and other cognate mat- 
ters. Even within the Hanafi school itself, there is 
great conflict of views which deserves especial attention. 
For example, nothing can be more divergent than the 
opinions of Abu Yusuf and his fellow disciple on the one 
hand, and those of Aba Hanifa on the other on the nature 
and legal incidents attaching to a wakf. 

According to Abt Hanifa, the legal meaning of wakf 
is the detention of a specific thing in the ownership of 
the wakif or appropriutor, and the devoting of its protits 
in charity on the poor or other good objects? in the man- 
ner of an arwt or commodate loan,* but not being absolute 


2 Waghira, this does not mean such like things but other objects. 
2 T[bid. p. 18. 
3! 

* Hed. Il, (Ar.) p. 887. Ariat is rosumable at the will of the lender. 
Mr. Baillie’s note on this subject is worth inserting here. 

“This does not mean that the profits are merely to be lent; but that 
the objects of the wakf are to have the same benefit from it as if the sub- 
ject of it were lent to them in the manner of an artat, whon they would 
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in its nature it is revocable by the wakif, and he is at liber- Lectura VI. 
ty to dispose of it according to his own will. a 

According to the two disciples, Abi Yusuf and Moham- 
med, whose opinions are binding on the sect, and is re- 
earded as the correct law on this subject throughout the 
Hanafi world,! wakf is the detention of a thing in the im- 
plied ownership of Almighty God, in such a manner that 
its profits may be applied for the benefit of human beings, 
and the appropriation, (when once made,) is absolute, so 
that the thing appropriated can neither be sold, nor given, 
nor inherited. . 

The Fatiwa-i-Alamgiri states this principle thus :—‘ The 
appropriation becomes absolute according to Abi Yusuf? 
by the mere declaration of the wakif that he has consti- 
tuted or constitutes any particular property as wakf. 
The right of the appropriator becomes extinguished ac- 
cording to Abii Hanifa as soon as the judge has pro- 
nounced his decree. The mode in which such a decree 
may be obtained is for the appropriator to deliver the 
subject of the wakf to the mutwall: or superintendent, and 
then to require it back from him on the ground that the 
appropriation was not obligatory; whereupon the judge 
may pronounce his decree, that it shall be obligatory and 
it becomes so accordingly.’ If the appropriator suspends 
the wakf on his death by saying, ‘‘ When I die I have 
appropriated my mansion to such purpose ”’ it is valid and 


have the use of it, or in other words, its profits or usufruct for their own 
benefit so long as it remained in their possession.” Buillie’s Dig. 2nd Ed. 
p. 557. 

1 In the Ayin and Yutuma it is declared that the Fatwa is in accord- 
ance With the opinion of the two disciples. Fatiwa-i-Alamgiri IT, p. 454. 
Hed. II, (Ar.) p. 888. 

2 In Fulton, p. 345, the learned Judges distinctly said that according 
to the modern doctrine of Mahommedan decisidins and lawyers, Abd 
Yusuf’s opinion on this point is considcred better law. 

3 Kasi. 
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obligatory to the extent of a third of his property, the ex- 
cess (if any) being in abeyance till it 1s seen if there is 
any other property. If the heirs do not allow the appro- 
priation, the produce must then be divided into three 
parts, and one-third set apart for the wakf and the other 
two-thirds for the heirs. If the suspension on death be 
made during death-illness the effect is the same as if it 
were made in health.’” 

According to Mohammed, the right of the appropriator 
does not cease until the appointment of a mutwalli or 
curator and the delivery of the property into his hands. 

As before remarked, the Hanafi jurists of Hastern Asia, 
following the example sct by the schoolmen of Balkh, 
have invariably adopted the views of Abii Yusuf, and that 
is the case also in Algeria, Heypt and Northern Africa’ 
and Turkey generally. In some places, however, in Cen- 
tral Asia where the influence of the Bokhariot schoolmen 
has left its mark, the views of Mohammed are recognized 
as law. 

According to Abi: Yusuf the appropriator may validly 
appoint himself mutwalli and reserve to himself the power 
of exchanging the specific property which forms the 
subject-matter of the appropriation. Mohammed differs 
also on this point, but the opinion of Abi Yusuf is re- 
cognized as luw,* and has been followed by the Supreme 
Court of Calcutta in the case referred to already. 

According to the Malikis and the Shiahs, the consign- 
ment of the property to a mutwalli is a necessary condi- 


1 Tahéwt. 

2 Santayra, p. 410, Art. 945. 

3 This is the explanation of the passage in the Fatdiwa-i-Alamgiri, “ the 
opinions of the learned seem to be nearly balanced between these two 
authorities declaring that the Fatwa is with Abi Yusuf, while two more 
allege that it is with “Mohamed.” It is a mistuke to suppose that deci- 
sions are both ways, as Baillie puts it. 

4 Baillie, p. 559. 
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tion to impress upen the appropriation the stamp of a Lucrore VI. 


bond fide wakf. The Shiah law is thus stated in the 
Shardya-ul-Islam :* “the contract of wakf is not rendered 
absolute except by giving possession.” The law thus 
barely stated might seem to imply that by the ckbdz or 
consignment required under the M4liki and Shiah law to 
impart absoluteness to a wakf, actual transfer or delivery 
of possession from the appropriator to a curator was 
intended. But this is not so; what is intended is simply 
a specific change in the character of the possession or 
the nature of the dominion, effected actually or construc- 
tively. For example, under the Shiah, as well as the 
Maliki law, the appropriator may validly appoint himself 
as the curator or trustee. His possession of the trust 
property not as proprietor but as trustee or curator will 
not invalidate the wakf. 


Srorion ITI. 
THE CONSTITUTION OF WAKF. 


Before proceeding further with the legal incidents which 
are attached to a wakf, it would be proper to consider 
how and under what circumstances an estate of the 
character contemplated under the Mahommedan Law 
under the term wakf is constituted. It may, at the very 
outset of this enquiry, be stated that there is no essential 
formality or the use of any express phrase requisite 
for the constitution of a wakf. This question which, 
owing to some difficulty in comprehending the exact 
meaning of certain dicta in Mahommedan law books, was 
involved in some doubt, was settled in the case of Jewan 


Jewan Dass 


Sahoo v. Shah 


Dass Suhoo v. Shah Kubecrood-deen.? In that case, the Kubecrood., 
meen, 


1 Sharadya-ul-Iglam. 
® Moore’s Ind. App. 2, p. 390. 


Qadira v. 


ood-deen. 
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- grant or firman’ by which the endowments were created 


contained no mention of the word wakf. On the contrary 
the grants purported to be made as ‘Inam Altamgha,’ 
which primarily convey individual proprietory rights. 
And it was accordingly contended on behalf of the de- 
fendant that the properties which formed the subject of 
the grant did not constitute an inalienable wakf. Their 
Lordships in the Privy Council in dealing with the case 
endorsed the views of the Sudder Dewanny Adawlut? in 
the following terms :— 

‘After referring to this case and the opinions of the 
law officers, the Sudder Dewanny Adawlut in the case 
of Mussumut Qadira v. Shah Kubcer-ood-deen (3 Mac. 
Dew. Ad. 407) appear to have determined that notwith- 
standing the use of the words “Inam” and “‘ Altumgha”’ 
in the royal grants and the mention therein of the persons 
upon whose petition the grants were made, yet as these 
grants appeared clearly to have been made (as expressed 
in the petitions) for the purpose of maintaining a chari- 
table institution, the persous named were not to be con- 


1 The firman of Alamgir ran as follows :— 

“* As it has come to the knowledge of His Majesty that agreeably to a 
sunnud furnished by the Hakims, certain mouzas situate in Sircar Behar 
have been appropriated for the purpose of meoting the charges of fakirs and 
students of the Madrissa and the Khankah and Musjid of Moolla Dervish 
Hossain, son of Mulla Gholam Ali, and the aforesaid individual is hopeful for 
the royal munificence and favour, His Mujesty’s royal commands are that 
in the event of the aforesaid mouzas being in the occupation and enjoy- 
ment of that individnal, the whole of these mouzahs shall continue as they 
formerly were at jamma of 15,000 dams from (such a date) in the charac- 
ter of a maddadmash (aid for subsistence,) according to the tenor of the 
grant, and in order that he may apply the produce of these lands to meet 
the charges of the students of his Madrissa and Musjid; and the prosent 
and future Hakims, the Amils &c. are enjoined to relinquish the mouzas 
in question to that person’s occupation, to deem them maaf (exempt from 
taxes) and blotted with the pen in every respect, and not to require of him 
a fresh sunnud annually. Should that individual occupy anything in any 
other way they are not to connteéhance him.” 

* Musst. Qadira v. Shah Kubeeroud-deen ; Sel. Rep. LIT, p. 407. 
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sidered proprietors; that the establishment (Khankah) Lecrore VI. 
was the real donee and the persons named were only 
Mutwallis of the Khankah; that a Mutwalli has no right 
to alienate, and that consequently the transfer by gift or 
otherwise by Shah Shums-oo-deen was illegal.”’ 

‘“‘This decision,” their Lordships continued, “is in ac- 
cordance with the doctrine laid down in the Hedayah, 
Book XV, of wak for appropriation, Hamilton’s Transla- 
tion, Vol. IT, page 334, where it is said, wakf in its primitive 
sense means ‘detention;’ in the language of the law, 
(according to Hanifa,) it signifies the appropriation of 
any particular thing in such a way that the appropria- 
tor’s right in it shall continue, and the advantage of it 
go to some charitable purpose in the manner of a loan. 
According to the two disciples, ‘wakf’ signifies the 
appropriation of a particular article in such a manner as 
subjects it to the rules of divine property, whence the 
appropriator’s right in it is extinguished, and it becomes | 
a property of God by the advantage of it resulting to his 
creatures. The two disciples, therefore, hold appropriation 
to be absolute, though differing in this, that Abt Yusuf 
holds appropriation to be absolute from the moment of 
its execution, whereas Mohammed holds it to be absolute 
only on the delivery of it to a Mutwalli, (or procurator,) 
and consequently that it cannot be disposed of by a gift 
or sale. Thus the term wakf in its literal sense com- 

} A khankah is a religious monastery, a place where religious services 
are held, dervishes lodged, indigent travellers fed. It will be seen that 
the original grantee was a mulla or priest, and the grant was apparently 
made to him rot only for his support and the support of his descendants, 
but also with the object of maintaining in perpetuity an institution 
for the lodgment of religious dovotecs, travellers and mendicants. In 
Western Asia, theso Khankahs are called rubdts, and are used generally 


for housing pilgrims, dervishes &c. In India, khankahs are very frequent. 
And among other religious ceremonies, it is usual to hold in them 


the ceremony of saints. 
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Lecture VI. prehends all that is mentioned both by Hanifa and by the 
 tW0 disciples.” 

“ Again,” (page 344) it is said, “ upon an appropriation 
becoming valid or absolute, the sale or transfer of the 
thing appropriated is unlawful according to all lawyers; 
the transfer is unlawful because of a saying of the Prophet, 
‘Bestow the actual land itself in charity in such a manner 
that it shall no longer be saleable or inheritable.’”? And 
their Lordships accordingly held, that “ according to the 
Mahommedan Law, it is not necessary in order to consti- 
tute a wakf endowment to religious and charitable uses 
that the term wakf be used in the grant, if from the ge- 
neral nature of the grant such tenure can be inferred.” 
It is with the light of this judgment, which is perfectly 
conformable to the general Mahommedan Law, that the 
following dicta must be read. 

‘‘Wakf or appropriation is effected by the expression 
of the word wakf (detention or appropriation) combined 
with that of sadkah or charity, or the expression of the 
word wakf alone is sufficient for the purpose.” 

<“'When a person has said—‘ This my land is a sadkah 
or charity freed and perpetual during my lite and after 
my death,’ or ‘This my land isa sadkah appropriated, 
detained and perpetual’ during my life and after my 
death,’ or ‘ This my land is a sadkah, detained and per- 
petual during my life and after my death,’ the land be- 
comes a wakf lawful and obligatory for the benefit of the 
poor according to all opinions.” And if he should say ‘a 
sadkah appropriated and perpetual,’ it would be lawful 


FOI 50 Kwgac” &2 95440 2 
Muhboosatan from habasa, means literally detained ; its exact signification 
however, is “‘ being rendered inalienable ;”’ Mowkoof is the participle to 
wakafa. ws 
* Alamgiri after the Mabsit. 
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according to the generality of “ our” learned men,” or if Lecrurs VI. 
he should say ‘a sadkah appropriated,’ or ‘a sadkah = 
detained,’® without saying ‘ perpetual,” the land would 

become a wakf according’ to all who consider appropria-~ 

tion lawful, because a perpetual sadkah is established 

which does not admit of cancellation. The words ‘ This 

my land is a sadkah appropriated to what is good,’ or 

‘to good purposes ** also amount to a wakf.” 

The view therefore taken in the case of Mahomed 
Hamidulla Khan v. Budrunissa Khatun® seems to have Hamiduila 
been founded on an imperfect apprehension of the Ma- etd Pa 
hommedan Law. In that case, the settlement was made ‘- 
in the following terms :— 

‘‘T have made wakf of the remaining 4 annas in favour 
of my daughter Budrunissa and her descendants, and 
also her descendant’s descendants how low soever, and 
when they no lenger exist then in favour of the poor and 
needy; such wakf is good, legal, valid and effectual and of 
the nature of a lasting permanent act of charitable en- 
dowment, the same being as. good in my lifetime as after 
my demise and the same being precluded from tumutluk 
and tamlik. After payment of the Government Revenue 
and Collector’s charges, &c., and after deduction of the 
Mutwalli’s towliut right from the proceeds of all the above 
endowment properties the surplus, whatever it may be, shall 
be divided as follows :—i. ¢., 4 annas’ share be given to 


1 4. e., excopting Mohammed, who insists on-the neeessity of taslim and 
Abd Hanifa, who holds that in such a case the right of the wakif continues, 
the produce being devoted during the lifetime of the wakif, to the 
purpose for which the dedication is made and the property falling into his. 
inheritanco after his death ; Fatawa-i-Alamgiri, II, p. 460. 
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Jamila Khatun alias Dhone Bibee and 4 annas to Budrun- 
nissa, inasmuch as 4 annas has been endowed in favour of 


the said ladies, &c.”’ 
So far as the constitution of the dedication went, 


' nothing could be more distinct and explicit than the 


declarations contained in the above wakfnamah; the 
grantor expressly excluded all rights of dominion 
over the property settled, which was intended to serve as 
a permanent provision for Budr-un-nissa and her descen- 
dants as long as there were any in existence; and on their 
failure, he provided that the benefit of the wakf should 
accrue to the poor and indigent. It will be seen that 
the terms of the settlement were in strict conformity 
with the provisions of the Mahommedan Law. 

Upon a suit by Mahomed Hamidulla Khan to set aside 
a sale of a portion of the dedicated property in execu- 
tion of a decree, on the ground that it was wakf and con- 
sequently inalienable, the High Court held, (1) that to 
constitute a valid wa/-f there must be a dedication of the 
property solely to the worship of God or to religious or 
charitable purposes; (2) that when a settlement under 
the Mahommedan Law is made in favour of a particular 
person and his descendants in perpetuity, and on their 
failure in favour of the poor and needy, such settlement 
is only valid as a “wakf,’? when the word sadkah is used 
in the deed of settlement. As regards the first point, the 
Calcutta High Court was probably misled by the decision 
in the case of Abdul Gane Hassan v. Hussen Miya Rahim~ 
tullah. That case was decided by the Bombay High Court 
upon reasons not founded entirely on a consideration of the 
Mahommedan Law. The English doctrine against perpe- 
tuity, which has no place in the Islamic system and is utterly 
opposed to the principle of the law of wakf, furnished the 

: 10 Bom. H.C. R.10. 
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basis of the decision in Abdul Ganne Kasam v. Hussen Lucrurs VI. 
Miya Rahimtullah. It is submitted that the views put 
forward in that case and in Mahommed Hamidulla 
Khan v. Budrunissa Khatun proceeded upon a narrow 
comprehension of the Mahommedan Law of wakf. A 
mere reference to the text books is sufficient to dispose 
of the point. And one of the learned judges who decided 
Mahommed Hamidulla Khan v. Budrunnissa Khatun, had 
reason to modify his views in a later case.’ 

As regards the second point, and the necessity for the use 
of the term sadkah, where it is intended to create a settle- 
ment for one’s fainily or descendants, the question would 
be set at rest by reference to the express dictum of the law. 

“Though no mention be made of sadkah, yet if wakf is 
mentioned as by a person saying, ‘This my land is wakf,’ 
or, ‘I have made this my land wakf,” the land would be 
a wakf for the poor according to Abi Yusuf.”’ (This only 
in case the beneficiaries are not mentioned.) ‘‘ And Sudr- 
ush-Shahid and the jurists (mashdikh) of Balkh have 
declared that ‘Decrees are given on the opinion of 
Abi Yusuf and we? decree according to it, also from 
regard to custom.’’’ ‘The passage which I have italicised 
is most important and its significance will be perceived as 
I proceed to develop this branch of my subject. But 
what follows should be carefully noted. ‘And if he 
should say, ‘it is appropriated to Almighty God for 
ever,’ it would be lawful though the word sadkah be not 
mentioned and would be a wakf for the poor.2 The word 
wakf alone or in combination with hubs, establishes a wakf 
according tothe approved opinion, which is that of Abi 
Yusuf.* Ifone should say, ‘I have made this my land con- 


1 Luchmiput Singh v. Shah Amir Alum, 12 Cal. L. R. p. 22. 
* i. e., the Jurists of India. * Fat&wa-i-Kazi Khan, see Vol. ITI, p. 73. 
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secrated ’ or ‘ it is consecrated,’ ’ that would be the same in 
the opinion of Abi Yusuf, according to Abi Jafar, as if 
he had said appropriated.” And if he were to say ‘ appro- 
priated, consecrated and detained,’ or, ‘ appropriated, de- 
tained and consecrated not to be sold, inherited or given by 
gift,’ all these words would create a wakf according to the 
received doctrine and the opinion of Abi Yusuf. And the 
Fakih Aba Jafar says that ‘detained and given in chari- 
ty’ is equivalent to saying ‘ given in charity and appropri- 
ated.” If a person should say, ‘This my land is appro- 
priated for such an one,’ or ‘on my son,’ or ‘the poor 
of my kindred being good persons,’ or ‘ orphans,’ ‘and 
the appropriation of it is not to be reversed,’ it would 
be no wakf according to Mohammed, because it is for a 
purpose that may be cut off or fail and is not perpetual, 
but it would be a wakf according to Abii Yusuf because the 
making of it perpetual is not a condition with him.® 
If one should say, ‘My land or my mansion is a sadkah 
moukoofa (appropriated charity) for such an one,’ or ‘ the 
children of such an one,’ they would be entitled to the 
produce while they lived and after their decease it would 
go to the poor. If one should say, ‘My land is sadkah 
(charity) for God,’ or ‘appropriated to Almighty God,’ 
it would become wakf.t So also if he were to say, ‘my 
land is appropriated in the way of Almighty God,’ or ‘ to 
seek the reward of Almighty God ;’ or of he were to say, 
‘My land is appropriated for a good purpose,’ it would 
be as lawful as if he had said a sadkah (charity) appro- 


599 


priated. 

“<'When a person has said, ‘ This my land is for a way,” 
and he is in a city where such expressions are commonly 
known to imply wakf, the land becomes wakf. If the 


1 Muharrama, Baillie’s puts this word as meaning “ prohibited.” 
2? Kazi Khan. 3 Muhit-i-Sarakhet, 4 Ibid. 5 Zahiria. 
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expressions are not known to have that meaning, he shal] Lacture Vi. 
be called on to explain; and if he say that he meant 
wakf, they are to be applied according to his intention. 
If he say that he meant sadkah, or had no particular 
meaning, they are to be taken as a vow, and the land or 
its price should be given in charity.” * * * * * * 
<A man says in sickness, ‘ Buy out of the produce of this 
my mansion every month ten dirhems’ worth of bread, 
and distribute it among the poor,’ ” the mansion becomes 
wakf. ‘*If he should say, ‘ I have appropriated after my 
death ’ or ‘I bequeath that it may be appropriated after 
my death’ it would bea valid wakf out of the third of 
his estate.” 

x x * * * “ And if a man were to say, ‘ Sadkah 
not to be sold,’ it would be a vow of charity, not a wakf. 
Butif he were to add, not to be given, and not to be 
inherited, it would be a wakf for the poor.” 


Srcrion IV. 


CONDITIONS RELATING TO THE WAKIF OR 
SETTLOR. 


As a general rule it may be stated that all persons who 
are competent to make a valid gift are also competent to 
make a valid wakf. The settlor must be (1) free, 7. ¢., not 
a slave, (2) must be possessed of sufficient understanding 
to comprehend the nature of his action, must in fact be a 
compos mentis ; and in order that the settlement may be 
valid in its entirety, (8) must be in good health, or more 
correctly speaking must not be suffering from an illness of 
which he dies subsequently. In such a case, if the settle- 
ment is in favour of an heir it is absolutely null, (unless con- 
sented to by the other heirs.) [fit be in favour of a person 

1 Alamgiri after the Muhit-i-Sarakhst. 
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Lecturr VI. who is not an heir or in favour of any pious or charitable 
~_s: purpose, it would take effect with reference to one-third. 

(4.) The settlor must be the owner of the property 
which forms the subject of the appropriation. 

(5.) The settlor must be adult, ¢.e., must have attained 
the age of majority according to the law governing the 
status of minority. 

All the schools are agreed respecting the capacity of the 
settlor or the appropriator. The Shiah Sharfya says, 
“And of the wdkif, it is required that he be of full age, 
sound understanding and unrestrained! in the use or dis- 
position of his property.” So the Fatdwa-i-Alamgiri,— 
‘among the conditions of wakf are understanding and 
puberty on the part of the appropriator, as an appropria- 
tion by a boy or an insane person is not valid.”* But 
the action of a mere imbecile is not absolutely invalid. 
‘< Tf a person who is imbecile,” says the Radd-ul-Muhtar, 
“makes a wakf upon himself and after him upon some 
other purpose which does not fail, it is valid according to 
Abt: Yusuf, but the latter will take effect only upon its 
being sanctioned by the Judge.” 

A wakf upon one’s self 3 amounts to a pious act. “ The 
design in appropriation,”’ says the Hedaya, ‘is the per- 
formance of an act of piety and piety is consistent with 
the circumstance of a person reserving the profits to his 
own use, as the Prophet has said, ‘ A man giving a sub- 
sistence to himself is giving alms.’ ’’4 

Where therefore, a person, who, without being absolutely 
non compos mentis, is weak in intellect, makes a wakfin his 
favour with remainder in favour of others, such wakf is 
valid so far as the settlement on himself is concerned, and 
with regard to the remainder it would be valid with the 
sanction of the judges 


1 i. e., not subject to any inhibition. 3 Radd-ul-Muhtar. 
2 Buddia. * Hedaya, Eng. Tr. TTT, p. 238. 
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Any person who is sane and adult may constitute a wakf. 
But the same circumstances which may avoid a gift, viz., 
undue influence (ikrah,) fraud, or want of comprehension 
of the nature of an appropriation may avoid a wakf. In 
the case of Delroos Banoo Begum v. Nawab Asghur Ally,? 
the appellant had, in the year 1852, executed a wakf-namah 
dedicating all her properties for certain pious purposes. 
Upon a suit by the respondents to remove her from the 
management of the wakf on the ground of misfeasance, 
the High Court held as follows :— 

“The judge holds that the defendant cannot now be 
allowed to say that she misunderstood the effect of the 
words she used or of the acts by which she consummated 
the wakf, and under ordinary circumstances no doubt a 
person would be rightly presumed to have known the con- 
sequence of his own deliberate act, but in this case the 
matter is somewhat different. The defendant is a parda- 
nashin Mahommedan lady, unable to read and write and 
generally ignorant as are most of her class; she has been 
examined, and she swears positively that she did not 
understand the meaning of the deed which she executed. 
She admits her wish to keep her estate for the purpose of 
perpetuating certain ceremonies in memory of her mother, 
and out of the hands of her legal heirs, and that to this 
end she, by the advice of her confidential servant Ali 
Jameen, signed a deed which she was told would have 
that effect. She swears positively that the tauliatnamah 
was only read over to her in Persian, a language which 
she did not understand, and that she had no idea of divest- 
ing herself by it of her proprietary rights. No evidence 
has been given to rebut this statement ; only one witness to 
the tauliatnamah, Abdool Azeez (summoned by ‘the defen- 
dant) has been examined, and he does not prove that the 

1 Jama-ush-Shattat. 27-15 B. L. R. p. 167. 
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Lxcrure V1. deed was ever read to the Begum in Hindustani, a lan- 
guage which she understood, or that its purport was 
explained to her. Her own acts have been, from the first, 
absolutely inconsistent with a knowledge that she had 
divested herself of her rights as proprietor by the tawliat- 
namah. From a time shortly after its execution we find her 
dealing with the property just as if it were still her own, 
selling, buying, borrowing, granting mukurari leases and 
exercising all the usual rights of ownership, and making 
everything as public as possible by registering the docu- 
ments affecting these conveyances. I find, moreover, that 
long after the tauliatnamah was executed (namely, in 
1871) the Collector of the 24-Pergunnahs gave pottahs to 
Delroos Banoo Begum, and this is a further argument in 
favour of the property never having been considered an 
endowment for public purposes under Regulation XIX of 
1810, and treated her as the proprietor of her estate. It 
is, moreover, hardly likely that had Delroos Banoo 
Begum known what was the real effect of making a walk, 
she would have headed her receipts for rents paid by the 
ryots with her name as mutwalli and a description of 
the estate asa wakfmehal, and still have gone on dis- 
posing of the property at her pleasure and as if she had 
made no wakf at all. From first to last, as it seems to 
me, her acts denote a person endeavouring to make such 
an arrangement of her property as would defeat the 
claims of her heirs and permit of the estate being retain- 
ed for particular purposes, but always considering that she 
still retained the right to do what she pleased with the 
property so long as she lived.” 

But when a wakf has been created by a formally re- 
gistered document by a person who is sw juris, and there 
is no reason to suppose that the settlement has been 
brought about by unduc influence or fraud, it will not be 
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set aside. In Fatima Dibiv. the Advocate General,’ it Lecture VI. 
appeared that the plaintiff, a Mahommedan lady of the futima 
Sunni sect, by an indenture dated the 16th of November rine 
1866, conveyed all her properties in trust for the purposes eneral. 
set forth in the deed, primarily for herself and her 
children and other descendants and ultimately for the 
poor. In 1881 she desired to revoke the trust. Upona 
case stated under Sec. 527 of the Civil Procedure Code, 
West, J. held as follows :— 

“ A wakf must be certain as to the property appropriat- 
ed, unconditional and not subject to an option. It must 
too have a final object which cannot fail and this object 
it seems must, according to the better opinion be express- 
ly set forth. Inthe deed now in question it is set forth, 
and the reserve to the plaintiff for her life of the annual 
profits does not invalidate it, as such a consequence arises 
only when there is a provision for the sale of the corpus 
of the property and an appropriation of the proceeds for 
the donatrix. In the case of Delroos Banoo Begum v. 
Nawab Syud Ashgur Alt, a dedication of property in wakf 
was declared invalid on the ground that the donatrix an illi- 
terate woman though a wealthy one had not really known 
what she was doing in endowing the imambarah. The 
imambarah was within her own house, she had appointed 
herself joint mutwalli and her co-mutwalli had died. 
The property had never been treated as dedicated to a 
public religious establishment within the meaning of Act 
XX of 1863. Everything went to show that there had 
not been a true dedication, but the learned judge, who 
pronounced the decision of the court, said that if the 
instrument of wakf had been ‘really and knowingly 
executed by the lady defendant it would have bound 
Delroos Banoo Begum without the power of revocation.’ 


1 J, L. R. G Bombay Series, p. £2, 
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In the present case the direct ownership of the property 
was completely parted with. There was, it is said, a want 
of discretion on the part of the plaintiff and certainly a 
dedication made by a girl of fourteen is not to be upheld 
without enquiry, but here the transaction was never ques- 
tioned by the plaintiff's husband during his life, and the 
plaintiff herself has for fifteen years confirmed her own 
early act by a continued acceptance of the profits of the 
estate from the trustees. She cannot now say with any 
reason that the dedication was invalid on account either 
of its ceremonial defects or of a want of an effectual ac- 
companying volition.” 

“The case of Abdul Gane Kasam v. Hussen Miya’ is 
an authority for the proposition that, under the Mahom- 
medan law, an attempt by using the word wakf to create a 
perpetuity for the benet of a family will be ineffectual.’ 
In the case of Bibee Kunecz Fatima v. Bibi Saheb Jan, 
there referred to, certain charitable objects are mentioned 
as the motive cause of the grant, but not as a purpose of 
the grant, the fulfilment of which is annexed to it asa 
condition or atrust. There was no dedication, even ulti- 
mately, solely to the worship of God or to any religious 
or charitable purposes. In Abdul Gane Kasam v. Hus- 
sen Miya there was no pretence of any such purpose. In 
neither, therefore, was there any creation of wakf in the 
proper sense with the peculiar attributes of that class of 
property, whereas in Doyal Chand Mullick v. Sayud Kera- 
mut Ali’ there was a clear intention to dedicate to religi- 
ous purposes. Though the wakf was mixed up with pro- 
visions of a different character, effect was given to the 
dedication, and in Muzhurool Hug v. Puhraj Ditarey,4 Kemp 
J. says ‘ we are of opinion that the mere charge upon the 


2 10, Bom. H. C. Reports,’p. 17. 316 W. R., p. 116. 
2 8 Weekly Reporter, p. 345. 413 W. R. 235. 
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profits of the estate of certain items which must in the Lecrvse VI. 
course of time necessarily cease, being confined to one ~~ 
family and for particular purposes and which, after they 
lapse, will leave the whole profits intact for the original 
purposes for which the endowment was made, does not 
render the endowment invalid under the Mahomedan law.’ 
If the condition of an ultimate dedication to a pious 
and unfailing purpose be satisfied, a wakf is not made in- 
valid by an intermediate settlement on the founder’s 
children and their descendants. The benefits these suc- 
cessively take may constitute a perpetuity in the sense of 
the English law, but according to the Mahommedan law 
that does not vitiate the settlement provided the ultimate 
charitable object be clearly designated.” 

“ That a true wakf is irrevocable is stated in some of 
the cases I have referred to and it follows from the de- 
finition of the term. The consequences of the dedication 
are that even while the direct ownership is retained, the 
beneficial interest passes wholly from the appropriator. 
In the present case the direct ownership has been con- 
veyed tothe trustees. If the surviving trustee fails in 
his duty, which, in full accordance with the Mahommedan 
law, is largely discretional, the plaintiff or her representa- 
tives ean enforce the fulfilment of the trust but the de- 
dication once made cannot be recalled. Should the in- 
termediate purposes of the dedication fail, the rule of 
Mahommedan law appears to be that the final trust for 
charity does not fail with them, it is but accelerated 
being itself regarded as the principal object in virtue of 
which, effect is given to the accompanying and inter- 
vening dispositions. Charitable grants being thus tender- 
ly regarded, it would be inconsistent that a power of re- 
vocation should be recognized in the grantor. It is not 
recognized, and on the several questions submitted to 
the Court [ must find against the plaintiff.” 


LECTURE VI, 


198 CONDITIONS RELATING TO THE WAKIF OR SETTLOR. 


Mr. Justice West’s decision embodies in substance 
the following principles :— 

(1.) That, under the Hanafi Sunni Law, a settlor may 
lawfully make a settlement in his own favour ; 

(2.) That a settlement once validly made cannot be 
revoked afterwards ; 

(3.) That the failure of the intermediate trusts in 
no way affects the validity under the Mahommedan law 
of the ultimate trust in favour of the poor. 

Under the Mahommedan Law, the ultimate beneficiaries 
of every wakf for which no other object has been spe- 
cified are the poor and indigent. No wakf therefore is 
likely to fail. 

Islam is not a necessary condition to the creation of a 
valid wakf, but the law requires that there should be 
nearness between the object of the wakfand the appro- 
priator,’ for example, an infidel may not create a wakf in 
favour of a mosque, nor a Moslem for an infidel place of 
worship. 

The wakf of a male apostate from Islamism is bdtil or 
void; that is, if a person make a wakf and then become 
an apostate, the wakf becomes bdtil. But the wakf made 
by an apostate after his apostacy is valid.’ 

If a woman make a wakf and then apostatise, her wakf is 
not void. 

1 Fatawa-i-Alamgiri, II, p. 454. Comp. 16 W. R. 116. 
2 Bahr, Rudd-ul-Muhtir, ITI., p. 557. 
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According to the Mussulman law, any person of what- Lecture VI. 
ever creed, may create a wakf. But, as already stated, it = 
is a condition that there must be some relation, or “ near- 
ness,” between the wakf and the objects of the wakf. 
For example, a Moslem cannot make a wakf in favour of an 
idol, a place of Christian worship, or any object whatso- 
ever which is regarded in his law, as unlawful. Similar- 
ly, a Christian or Jew cannot lawfully convert his dwelling- 
house into a mosque to be used as a place of worship by 
Moslems so as to withdraw it from the inheritance of 
his heirs. The Fatiwa lays down the law on the point in 
the following terms :— 

“Tfa zimmi should give his mansion as a musjid or 
place of worship for Mussulmans and construct it as they 
are accustomed to do and permit them to pray in it, and 
he should then die, it would become the inheritance 
of his heirs, according to all opinions,’ and if the zimmz 
should make his mansion a temple or a church or a house 
of fire while he is in a state of health and should then 
die, it would be the inheritance of his heirs.’” 

The subject-matter of the appropriation must be the 
property of the wakif at the time the wakf is made, that 
is, he must be in a position to exercise dominion over it 
Consequently, if a wakf made by a person of some proper- 
ty of which he is in unlawful possession, but which he 
subsequently purchases from the rightful owner, such 
wakf is invalid. So also, when a man makes an appro- 
priation for certain good purposes of land belonging to 
another, and then becomes the proprietor of it the wakf 
is not lawful; but it would become validly dedicated if 
ratified by the proprietor. 

2 Alamgiri after the Jawéhir-ul-Akhlite. 


2 Khussdf. 
3 Sautayra, p. 360, Fatawa-i-Alamgiri, II, p. 526. 
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When a person makes a bequest of some property to 
another, and the legatee prior to the death of the testator 
and before the legacy has vested in him, makesa wakf 
thereof, it is invalid. Nor can a wakf be made of pro- 
perty in which the full proprietary right has not vested in 
the person appropriating. There are certain exceptions, 
however, to this rule. 

‘<Tf possession were taken of land given by an invalid 
gift, and it were then made a wakf, it would be lawful, the 
donee being responsible for its value ; and if one should pur- 
chase by an invalid sale, take possession, and then make an 
appropriation of the subject of sale in favour of the poor, 
the wakf would be lawful, subject to the like responsibility 
for its value to the seller,but if the appropriation were made 
before taking possession it would not be lawful. When a 
man buys land by a lawful sale, and makes an appropria- 
tion of it before taking possession and paying the price, 
the matter is in suspense until he pays the price and 
takes possession when the wakf is luwful; but if he die 
without leaving any property, the land is to be sold and 
the wakf is void, and if a right is established in the pro- 
perty, or itis claimed by a Shaft under his right of pre- 
emption after the purchase has been made, the wakf is 
void.’” 

From the above rules the conclusion follows that any 
property in the possession of a person under a conditional 
grant cannot be lawfully appropriated, unless the appro- 
priation is made with the sanction of the original grantor. 

It is not necessary, however, that the entire subject- 
matter of the wakf should be actually in the possession of 
the wdkif at the time of the appropriation, for the appro- 
priator may validly include in the wakf any property 
which he may subsequently acquire.? Nor is it neces- 


2 Nahr-wl-Faik. 2 Sautayra, p. 389. 
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sary that the property which is dedicated should be en- Utcturm VI 
tirely free from the rights or claims of other parties. Ac- 

cordingly a property which is leased out to tenants, or 

which is under mortgage, or held in pledge can validly 

be dedicated. 

“It is not necessary,” says the Alamgiri, “that there Wake of 
should be an entire freedom from the rights of other Han gee 
parties, as for instance, in cases of pledge and lease, so oF eee 

e F . 1 » 
that if one were to give a lease of his land and then to 
make a wakf of it before the expiration of the term, the 
wakf would be binding according to its conditions, but the 
lease would not be void, and on the expiration of the term, 
the land would revert to the purposes to which it was 
appropriated. In like manner, if a man should pledge his 
land, and then appropriate it before redeeming it from the 
pledge, the land would not be withdrawn from the pledge, 
and if it should remain for years in the hands of the pledgee 
and then be redeemed, it would revert to the uses for 
which it was appropriated. And if the pledgor should die 
before the redemption, yetif he leave enough to redeem 
the land, it is to be redeemed and the wakf is obligatory. 
But if he should not leave enough for that purpose, the 
land may be sold and the wakf would become void. In the 
case of a lease, when either of the contracting parties dies 
it is void and the land immediately becomes wakf.’’! 

} Fatiwa-i-Alamyiri II, p. 458. When tho land is sold for the payment 
of the mortgage debt, it docs not necessarily follow that the wakf would 
be voided in its entirety, The wakf would attach to the balanco of the 
sale proceeds after the payment of the debt ; see the Radd. 

The voidanco of the lease on the death of the lessor or the lessee is a 
natural consequence of the principle of the Hanafi law, which holds that 
a loase cannot last beyond the lifetime of the lessor or the lessee. In 
this country, however, where leases arc binding upon the heirs and re- 
presentatives of the lessor, and are often hereditary (like the mourosi 


mokurrari ijaras,) the principlo stated in tho text would not apply. 
Where therofore, a piece of land which is already let in mouroosi ijara, is 
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- According to the Ordinances of Mufti Abi Saood, when 
a person, who is involved in debt, makes a wakf in favour of 
his children in order to defraud his creditors, (lit. in order 
to avoid the payment of his debts,) it is not valid. 

When a property subject to a mortgage is constituted 
wakf and possession is transferred it will take effect, that 
is, operation will be given to it, and the Kazi will compel 
the wdakif to pay off the debt if he is solvent, but if he is 
insolvent, the wakf will be cancelled and the property 
will be sold to discharge his liabilities. 

But if a person is absolutely insolvent at the time of 
the dedication, and his debts more than exhaust the pro- 
perty which is dedicated, he is declared to be under inhi- 
bition for debt’ and the settlement is consequently in- 
valid. The principle governing these cases may be 
stated shortly thus :—if the settlor is heavily involved in 
debt at the time of the dedication or settlement, but has 
other property from which the debts can be discharged, 
the wakf is valid; if he has no other property and the 
subject-matter of the wakf is liable for such debts, it 
would be sold for the payment of his liabilities and any 
balance left from the sale proceeds would be applied for 
the purposes of the wakf. A wakf created before the debts 
are contracted is valid and is not subject to the liabilities 
of the wakif.’ 

It is necessary also that the wékif should not be suffer- 
ing from a mortal illness at the time of the dedication in 
order that the entire wakf may be valid. In other words 


dedicated. The ijara rent would become wakf and not the specific land ; 
see the Radd. 
1 Alamgiri II, p. 458. 
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the wakf of a person suffering from a mortal illness from Lrerurn VI. 
which he dies takes effect as a bequest and operates suffering 
with reference to one-third of the property of the donor.’ rhe martes 
But the wakf of a person made during illness from which 

he eventually recovers is valid with reference to the 

whole. 

“ The wakf of a person suffering from a death-illness,”’ 
says the Radd-ul-Muhtiar, “ takes effect like the hiba of a2 
person in that condition when transmutation of posses- 
sion has taken place, 7. ¢., the wakf will operate as regards: 
one-third of his estate. If the heirs, however, consent, it 
will take effect with reference to the whole. If some 
of the heirs consent it will take effect in preportion to 
their shares.” 

Kazi Khan foltowing Imam Ibn-ul-Faz] states that 
wakf is of three kinds in relation to the state in which it 
ys made: 

(1) When it is made in health ; 

(2) When itis made in illness ; 

(3) When its operation is made dependent upon 
death. 

‘‘Change of possession and appropriation is necessary in 
the first, but not in the third,.for that is testamentary in 
its nature ; but the second is like the first, though it takes 
effect with reference to the third of the estate of the 
wakif, like a gift made in death-iliness.”’ 

It has been already stated that a wakfis irrevocable, Testamen- 
but a wakf made by. a person to take effect after his ee al 
death, or what is called a wakf by way of wasiut, (wakf- 
bil-wastut) is revocable at any time before his death. 


1 Fulton, p. 345. 
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Srction V. 


THE CONSTITUTION OF A WAKF. 


The absence of uncertainty in the subject-matter of the 
wakf is also a condition,—not uncertainty in the object 
for which the dedication is made. Uncertainty in the ob- 
ject does not necessarily lead to the invalidation of the 
wakf, it often accelerates the application of the subject of 
the wakf to its ultimate object, viz., the support of the 
poor, for they never fail. 

But the subject of the wakf must not be uncertain.! 
Accordingly if a person were to dedicate anything out 
of his land without naming it, the wakf would be void, 
(unless it can be gathered from attendant circumstances 
what he intended to convey, when the wakf will be valid 
upon the basis of istehsdn). 

The dedication must also not be dependent for its 
operation upon a contingency which may or may not occur. 
A condition, however, to which operation can be given 
immediately will not render a wakf void. Examples of the 
distinction between these two provisions of the law are 
given at great length in most of the lawbooks, and I would 
quote some passages here to render my meaning clear. 

“Tf one should say, ‘If my son arrives, my mansion is 
a charity appropriated to the poor,’ and the son should 
arrive the mansion does not become wakf.? And if one 
were to say, ‘This my land is charity if such an one 
please,’ and the person referred to should indicate his 
pleasure, still the wakf would be void. But when one 

1 Alamgiri IT, p. 458. Radd-ul-Muhtar, III, p. 560. See the case of Jugut- 
moni Chowdrain v. Ramjani Bibi (I. L. B. 10 Cal. p. 533,) in which Mr. 
Justice Field lays down with great clearness the essentials of a Mahom- 
medan wakf. 


2 After the Fath-ul-Kadtr. 
3 Afier the Muhit. 
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has said, ‘If this mansion be my property it is appro- Lecrure VL. 
priated as charity,’ the appropriation is valid if the man- ~ 
sion actually be his property at the time of speaking, for 
the suspension’ is here on a condition that is actually 
fulfilled, and there is no contingency.’ A man loses his 
property and says, ‘If I find it, by God I will make a 
wakf of my land,’ and he finds the property, it is incumbent: 
on him to make a wakf of his land for the benefit of 
those to whom it is lawful for him to pay zakdt or poor’s 
rate, and if he should make it for those to whom it is not 
lawful for him to pay zakdt, the wakf would not be valid 
nor would he be released from his vow.? If he should say, 
‘when such an one arrives,’ or ‘if I speak to such an 
one this my land is charity,” it is obligatory being in the 
nature of an oath and a vow, and if the condition happens: 
it is obligatory on him to bestow his land in charity, but 
this is not an appropriation or watf.s If a man were to 
say, ‘if I die of this disease, I have made this my land 
wakf,’ it is not valid whether he dies or recovers. But if 
he should say, ‘If I dieof this disease make this my: 
land wakf,’ it is lawful, for this amounts to the condi- 
tional appointment of a mandatory, which is legal.*” 

Although, under the Hanafi law, a man may validly 
make a dedication in his own favour, he cannot reserve 
to himself the power of selling the property dedicated and 
applying the proceeds to his own use.® 

An appropriation made with an option attached to it is: 
invalid. The Fatéwa-i-Kazi Khan says :—“ Also that no 
option be annexed to it, for if one should. make an appro- 
priation on condition that he is to have an option it would: 
not be valid according to Mohammed, whether the time be- 


2 Kazi Khan. * After the Jouharat-un-nyerah. 
3 After the Sirdjia. ® Alampgiri- IT, p. 459 after the 
3 After the 


Lecture VI. 


ee 


Perpetuity 
® necessary 
condition of 
wakf, 


206 THE CONSTITUTION OF A WAKE. 


known or not, and though the condition were cancelled, the 
wakf would not become lawful in his opinion. Abt Yusuf, 
however, maintains that a condition of option in favour 
of the appropriator for three days is valid. And they 
were both agreed with regard to the wakf of a musjid 
made on the condition of the appropriator’s having an 
option that the wakf would be lawful and the option void.” 

“< Perpetuity,” says the Fatiwa-i-Alamgiri, “is also 
among the conditions of wakf according to all opinions, 
though according to Abi Yusuf the mention of it is not. 
a condition and this ts correct.1 A man appropriates his 
mansion for a day, a month or any specified time without. 
further addition, the wakf is valid and perpetual. But if 
he should say, ‘ This my land i8 a sadkah appropriated for 
a month and when the month has expired the wakf would 
be void,’ the wakf would be void immediately according to 
Hillal because perpetuity being a condition, limitation to 
a particular time is not lawful.? If one should say, ‘ This 
my land isa sadkah appropriated after my death for a 
year,’ without further addition, the appropriation would 
be lawful in perpetuity for the benefit of the poor, for the 
words have the meaning of a bequest. And if one 
should say, ‘This my land is a sadkah appropriated to 
such an one after my death for a year and when the year 
has expired the appropriation is void,’ it would be a bequest 
after his death to the person referred to for a year and 
then it would become a legacy to the poor and its pro- 
duce would be distributed among them. But if he should 
say, ‘My land is appropriated to such an one for a year 
after my death,’ without further addition, the produce 
would be to him for a year and then it would revert to 


the heirs.’’4 4 


1 After the Kafi. 2 Kazi Khan. ‘* After the Muhit-i-Sarakhat. 
4 Kazi Khan. The distinction between the two cases arises from the 
uso of the word sadkah or charity in one and not in the other. 
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Perpetuity, therefore, is a necessary condition of a wakf, Lacturr VI. 
but its mention is not necessary at the time of dedicae = 
tion.’ The effect of this is, that the ultimate remainder 
must be for an object which, actually, or by implication, 
does not fail. Under the Maliki branch of the Sunni law, 
a wakf for a limited period of time is valid, but not so un- 
der the Hanafi law. According to the Hanafi school, if 
the wakf is in other respects good, the limitation as to 
time is void and the wakf takes effect as a perpetual de- 
dication. If an object is mentioned which is likely to fail, 
the wakf is not void on that ground but the reversion is 
applied for the benefit of the poor. The following passage 
taken from the Radd-ul-Muhtir will throw considerable 
light on the subject : 

‘‘ Abu Yusuf holds the declaration of wakf to be like a 
declaration to emancipate a slave. Accordingly he does 
not hold transfer or separation necessary.” According 
to him mere declaration is sufficient, as the declaration to 
emancipate is sufficient for emancipation, for the term 
wakf embraces the idea of the extinguishment of the right 
of property. It must be intended to be perpetual,3 but 
perpetuity need nut be mentioned; wakf implies perpe- 
tuity, consequently if the wdkif were to declare that a 
particular property of his was wakf for his children and 
say nothing further it is valid, and after the [failure of the] 
children the income will be applied for the benefit of the 
poor who never fail.”’ 

According to Abi Yusuf, like the term wak/, the term 
sadkah implies perpetuity and the two are convertible, 

? Radd-ul-Muhtér. The Shiah provisions are somewhat different and 
therefore require separate mention. 

* According to the Malikis and Shiahs a change in the character of the 
possession is necessary. 


3 In this the Shiahs agrce with the Hanafis, though wmras are valid 
under the Shiah Law. 
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Lecture V1. and he therefore holds that though the poor may not be 
mentioned the profits will go to them on failure of other 
objects. The mention of sadkah is to mention perpetui- 
ty. Inshort any term which implies perpetuity would be 
sufficient to create a wakf. For example, the mention of 
the poor, or sadkah-i-moukoofa for God, moukoofa for be- 
nevolence (thsdn,) or charity (khair,) or for jehad (holy 
warfare,) shrouds, cemetries &c. MJowkoofa for only one 
individual! is invalid without “ difference of opinion.” 
“But not if the terms used are sadkah-i-~moutoofa as 
sadkah implies (a dedication for) the poor according to 
Abt Yusuf and the reversion will go to the poor and this 
is trustworthy. If a person create a sadkah-i-moukoofa for 
aman and for his children and for their children and 
grandchildren mentioning three generations, then it is per- 
petual wakf up to the day of judgment. But if a dedication 
is made to a specific musjid (Was° o=-”)” it is valid accord- 
ing to Aba Yusuf without further mention of perpetuity, 
for a masjid is everlasting, and this is the recognized doc- 
trine according to the Muhit adopted by the Bahr.’ 

According to Kazi Khan, explicit declaration that a 
wakf is created is sufficient to constitute a wakf. 
When a sadkah-i-moukoofa is made for a limited period 
without any mention that on the expiration of that 
period, the subject-matter of the wakf should revert to 
the appropriator, 1t would take effect as a wakf in perpe- 
tuity, but where a condition is made that it should revert 
to the donor it is bdtil or void according to Aba Yusuf.* 


1 Or more properly a specific individual, which implies the failure of the 
object on the death of the benoficiary. 

3 we )=“Means an object,” says the Radd, “which is specific in its 
nature and therefore liable to failure. A musjid, however, cannot fail.” 

3 Abd Yusuf’s opinion must be followed and the Fatwas are according 
to the Bahr, the Sadr-ush-Shardya and the Radd. 

4 Hillal holds that it will hold good for the period specified. This is 
in accordance with the Shiah doctrine. 
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A wakf for digging graves for the poor and providing Lecture VI. 
shrouds is valid. —_ 

An opinion has been expressed by Imam Ali al-Sefdi 
that a wakf in favour of the Sufis is not valid. But this 
view is contradicted by other jurists. And the Shams- 
ul-Aimma has stated that a wakf is valid for all who are 
needy and indigent, and that when a wakf is made for a 
large body of people, it should be taken as referring to 
the poor and indigent among them ; and if the wakf is ge- 
neral in its terms so as to include both rich and poor 
alike, the persons or the class of persons for whom the 
benefit is intended should be distinctly indicated, or it 
must appear from the words of the wdakif that though the 
terms are general, the intention is that indigence should 
furnish the claim to share in the benefit. For example, 
if the wakf is for orphans generally, it is valid and 
its benefit shall be applied to the poor among them. 
Hence, a wakf is valid for the lame and paralytic and the 
blind, the readers of the Koran, lawyers, traditionists &c., 
and it will be expended on the poor among thew, for in- 
digence is clearly inferrible from these words. For the 
blind, the lame, those who devote themselves to study and 
such like, cannot apply themselves to obtain a livelihood. 
Hence, indigence or want is their normal condition. And 
accordingly a wai in favour of Sufis also is valid, for they 
are generally very pour and lead a life of austerity.! 


Srctrion VI. 


THE CONSTITUTION OF WAKF ACCORDING TO 
KAZI KHAN. 


‘ or, eee e 6c ° bd 23 
If a person declare simply “this my land is moukoofa,” mo consti. 


and fix the boundaries and say nothing more, according to tution of wakf 
according to 


Lecture YI. 
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Abi Yusuf it would constitute a valid wasfand the bene- 
fit thereof would go to the poor. If he say “ this land of 
mine is sadkah-i-moukoofa or moutoofa-i-sadkah”’ and say 
nothing more, it will be a valid wakf (according to Abi 
Yusuf, Mohammed and Hillal,) and the benefit will go 
to the poor in perpetuity, for the poor never become ex- 
tinct, and as the proper objects of a charity are the indi- 
gent, neither the express mention of the poor nor of per- 
petuity is necessary. 

If he use the expression sadkah-t-moukoofa-abadi, it 18 
valid according to all jurists. If the wikif merely say 
“this land of mine is wakf,” and say nothing further, 
according to Abi Yusuf the result is the same as if he 
had used the word moukoofa. 

If the waif says “ this land of mine is mahrama-sadkah,”’ 
(consecrated or sacred charity,) it is tantamount to saying 
moukoofa-sadkah, If he merely says “ this land of mine is 
made hubs,” (that is, tied up,) it does not amount to wakf, 
unless the general purport of the grant implies a wakf. 

If he says, “I have made this land hardm, I have con- 
secrated it and it is consecrated,” according to Abt 
Yusuf, its effect is the same as if he had used the expres- 
sion moukoofa. 

It would not be a wakf if he were to say merely, “ hiba- 
moukoofa,” or  hiba-wakf.”’ 

If he says this land is ‘‘ moukoofa for God in perpe- 
tuity,”’ it will create a valid wakf, though he may not 
have used the word “ sadsah,”’ and it will be a waif in 
favour of the poor; and should he even not have used the 
words ‘in perpetuity,” it will still be a valid wakf and the 
produce will be applied to the benefit of the poor. 

Similarly, if the wgiif merely said ‘this 1s moukoofa 
for the sake of God,” or “moukoofa for obtaining sawab 
(reward) of God.” 


3 
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If a man make a bequest that one-third of his land LecTuns VI. 
will, after his death, be “‘ mousoofa for God in perpetuity,” 
this bequest will be a wakf for the poor. 

If a man say “ this land of mine is sadkah-1-moukoofa 
for such a person,”’ it will be valid and the result will be 
that the ultimate beneficiaries will be the poor, for they are 
the lawful recipients of charity (sadkah,) but the produce 
will be given to the person mentioned during his lifetime. 

Ifa person were to say, “this my land is sadkah-1- 
moukoofa for such a person in perpetuity,” or that “ it is 
for my walad in perpetuity,”’ the same result would follow, 
the mention of the word ‘‘in perpetuity ” not making 
any difference. So also if he say “ this land of mine is 
moukoofa for the sake of charity or generosity (y'=!)” or 
for both, it will be a valid wakf for the poor. 

Ifa man say, “ this land of mine is wakf for the purposes 
of jehad (religious fighting,) or for supplying shrouds to 
the dead, or burying them, or digging graves, or for any 
act of charity or piety which may be perpetual,” it will 
form a valid wakf for that purpose. 

Fakih Abu Jafar has hold that where the purpose is 
designated and it is declared that it should take effect in 
perpetuity, it 1s sufficient and itis not not necessary to 
use the word sadkah. 

If the grantor should declare a particular property to 
be a wakf for the travellers it wauld be lawful, for the 
travellers never cease ; and its benefits will be applied to 
those who are poor among them and not to the rich. 

Or, if he were to say that it is for the lame, decrepit or 
maimed, it would be valid (for these people are never 
wanting in the world,) and it will be applied to the poor 
among them. 

When a person resolves upon dedicating his land for the 
purpose of a mosque and for matters appertaining to its 
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Lrcrurz VI. maintenance, so that it can never be invalidated, the 

~ wgual and safe course to adopt is to make the dedica- 

tion in the following terms :—‘‘I have constituted this 

land (giving its boundaries) with all the appurtenances, a 

perpetual wakf for my life and after my death, on this 

condition that the rents and profits arising therefrom will 

alone be expended, and I declare that out of its profits 

the cost of collection, the usual taxes and other expenses 

incidental to the maintenance of the wakf and the keeping 

up of the mosque, the wages of the servants, &c., shall be 

first paid, that out of the balance shall be paid the cost of 

repairs and other necessary expenses; and the Mutwalli 

for the time being should have the power to vary the 

items as he may think proper. And if any thing remains 

over, after providing a reserve fund, may be applied to the 
support of the poor.” 


Section VII. 


WHAT MAY BE CONSTITUTED AS WAKF OR 
THE SUBJECT-MATTER OF WAKF. 


When a wakf is made of land, everything appertaining 
to the land, such as tenements, roads, ghauts, trees 
&c., attached to, or on the land, passes under it, but not 
partible produce. When land is dedicated for a cemetery, 
whilst big trees and buildings are on it, they will not be 
included in the wakf, though it may have been stated in 
the wakfnamah that the dedication is with all appur- 
tenances and rights. 

If there are fruit-bearing trees on the land or a ham- 
mam attached to the premises dedicated, and the dedica- 
tion is made with the expression “ with all appurtenances 
and rights belonging thereto,” they will be included in 
the wakf. According to some accounts, Abi Yusuf is said 
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to have held the wakf of moveables invalid. In the Lecrorz VI. 
Mujtaba, however, it is stated that according to Abd 
Yusuf, the wakf of such moveables as constitute the sub- 
ject-matter of everyday transactions and dealings be- 
tween people is valid. According to Mohammed the wakf 
of moveables is valid equally with the wakf of immove- 
ables' “ and the Fatwa is according to his opinion.” 
The wakf of dirhams and dinars (that is, actual money) 
is valid upon a “liberal construction of the law.’ Zuffer 
and his disciple Ansari have categorically held that the 
wakf of money is valid. Andin the Manah it is stated 


2 “ According to the great Doctor Shams-ul-Aimma as—Sarakhsi,” says 
Kazi Khan, “ wakf of moveables is valid ; custom and usage, however, regu- 
late what moveables can be made wakf. The wakf of shrouds, books &c., 
are lawful according to all. The wukf of the milk of a cow is valid if 
customary. The wakf of dirhems (money) is valid. They would be ap- 
plied in business and the profit arising therefrom would be used for the 
purposes of the wakf. In the same way &@ measure of wheat may be dedi- 


cated.” 
2 Radd-ul-Muhtar, III., p. 578. 
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Lecture VI. that “the wakf of dirhems and dinars, which is customary 
a in our times in the countries of Rim! &c., must be held to 
come within the meaning of Mohammed’s dictwm upon 
which is the fatwa, viz., that the wakf of every moveable 
which forms the subject-matter of human transactions 

is valid.” 

“The author of the Bahr has given a fatwa that the 
wakf of dirhems and dinars is lawful and has not stated 
any contrary opinion.” 

“My view is,’ says the commentator, “that though 
the specific money is expended in the actual application 
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to the purpose for which it is set apart, yet as its value Lecrorz VI. 
does not depend on its retaining its specific character, = 
therefore the loss of that character isno bar to its being 
made wakf”}. According to the later jurists the wakf 
of every article which forms the subject-matter of com- 
mercial transactions is valid. 

“‘ Ansari was asked whether the wakfof money or of 
anything which could be weighed or measured was 
valid? He answered yes; on being asked—how? He 
answered in the way of shirkut-muzdribut.”” A shirkut-mu- 
gdribut is a partnership in which one partner advances 
capital and the other gives his labour ; that is, the proceeds 
of the money invested in partnership business or other 
transactions employed in trade, or any other dealing, 
which may be customary, can be validly devoted to the 
purposes of the wakf. “It is in this way that the wakf 
of a measure of wheat is held valid. For example, in 
certain places near Damawand, such as Rai’ and its 
neighbourhood, it is customary to make a wakf of wheat 
which is done in this way,—a quantity of wheat is consti- 
tuted wakf and then given to the poor peasantry who are 
unable to procure seedlings. They, after reaping their crops, 
return the wheat, and this measure of wheat is again given 
to others who are in the same condition. The result is, 
that wherever it is customary to make a wa/f of a certain 
moveable thing it is valid.” “In Egypt, ” adds the com- 
mentator, “it is not customary in our times to make a 
wakf of wheat. In the territorics of Rim it is customary 
to make a wakf of money.’” 

1 These authorities were evidently not pointed out to the learned Judge 
who decided the case of Fatima Bibiv. Ariff Ishmailjee Bham, 9 Cal. L. 
Reports, p. 66. I have given here only the general purport of the passage 
in the Radd-ul-Muhtar bearing on this question. For a further explanation 
of this passage see the appendix to this chapter. 


2 Ancient Rhages. 
3 The abovo doctrinos will explain the following passage in the Hedaya : 


LEctTurRE VI. 


Wakf of 
nushad valid. 
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though not by way of wakf but by virtue of his vow, on a 
favourable construction, and what is subsequently produced 
is to be applied to the purposes specified in the wakf. 
Similarly, when a wakf is made in the following words, 
““my land is appropriated as a sadkah after my death, 
to the end that what produce God may cause to come out 
of it shall be to the servants of God,” upon the death of 
the wékif the fruit actually on the trees are not included 
in the bequest by virtue of the wakf. 

It is not necessary tor the validity of a wakf, that the 
boundaries of the land or house appropriated should be 
specifically set forth. It is only requisite that it should 
be clearly ascertainable what is constituted as walk. 
Where therefore a house or land is well-known, it may be 
made wakf without specifying the boundaries. ‘* And 
though the witnesses may testify that the land was not 
bounded in their presence and they did not know it,” the 
wakf will not be invalid on that account. 

When a man has appropriated his land without men- 
tioning a right of water or way, both are included “ on a 
favourable construction,” because land is not appropriated 
except on account of what it will produce and for that 
purpose both rights of water and way are included. 

Mills in a field (zaydt) whether turned by water or hand 
and Persian wheels and buckets used for raising the water 
are included in the appropriation thereof. 

The wakf of mushad is valid according to Abi Yusuf 
whose opinion is recognised as law. But the wakfof a 
mushad for a mosque or tomb 1s not lawful, as the object 
of the wakf is destroyed by the fact that it is mushad. 

Confusion in things that do not admit of partition does 
not prevent the validity of a wakf; and on this point 
there is no difference of opinion, for the wakf of halfa 
bath is lawful, though it be confused." But the wakf 

1 After the Zahtria. 
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of an undivided share in a thing that admits of partition L&crorz VI. 
is not lawful according to Mohammed, whose opinion has 
been adopted by the Shaikhs of Bokhara and (former- 
ly) decisions were according to it.1 The moderns, how- 
ever, decide according to the opinion of Aba Yusuf, who 
held that it was lawful; ‘‘and this is approved.2”? Both 
doctors agree in negativing the wakf of mushad for a 
musjid or a tomb, whether the property be susceptible of 
division or not. And when the judge has decided as to the 
validity of a wakf of mushad, his decree is operative, as in 
all other matters on which there is a difference of opinion.‘ 

If the property be divisible, and any of the parties 
should, after the decree of validity, demand a partition of 
the property, according to Abi Hanifa it is not to be 
divided, but in the opinion of the two disciples, a division 
should be made. But they are all agreed that if the 
whole of a thing be appropriated, and the parties desire a 
partition, it would not be lawful. 

When one has appropriated his share in land held in 
joint ownership with another, the person with whom a 
partition is to be made is the partner, and after his death, 
his executor.* When a person appropriates half of his land, 
and appoints a mutwalli therefor, the judge is authorised 
to make the partition upon an application to that effect 
on the part of the mutwalli or the wdkif. 


Srction VIII. 
CONDITIONS RELATING TO WAKF.7 


A gift of mushaé is lawful according to Abi Yusuf, 
and his opinion has been adopted by the jurists of Balkh, 


1 After the Sirdjia. 5 After the Khuldsa. 
2 After the Khazdnat-ul-Muftiin. * Alamgiri, II, p. 466. 
3 After the Fath-el-Kadir. 7 Kazi Khan. 


4 After the Sharh-ali’l Makdrim bil-Nikdya. 
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Lecture VI. whilst Mohammed holds it to be invalid and the Shaikhs 
~ of Bokhara have adopted his views. The Hanafis of 
India have adopted the former opinion. In case of any dis- 
pute regarding the wasf of undivided property, the Kazi 

can decree partition. 

If a person dedicate a moiety of a hummam, it is valid 
according to all, for it is mushad, which is not partible. 
Accordingly, a wakf thereof is lawful like a gift. 

A woman in her death-illness makes a wakf of her 
house for her three daughters and after them for the 
poor. She dies leaving no other property but this house, 
and no other heir but these daughters. According to 
Aba Yusuf the wakf will take effect with reference to 
one-third unless all the daughters consent.! 

When a piece of land belongs jointly to two individuals, 
who make a wakf thereof for the poor or for any good 
purpose and transfer possession to the mutwalli, it is 
valid according to all the jurists. 

When two persons are in joint possession of a piece of 
land and one of them dedicates his share for his children 
(2. e., his descendants) in perpetuity as long as any of them 
happens to exist, and upon their failure for the poor, and 
another partner dedicates his share for his brethren and 
the people of his family (ahl-i-bait) and on their failure, 
for the performance of pilgrimages, and both of them 
consign the trust to one and the same mutwalli such a 
wakf is valid. Similarly, if one of the partners de- 
dicates his moiety for the poor, and the other his 
moiety for another purpose, it would be valid. This is 
according to both Mohammed and Abi Yusuf. But the 
latter does not insist upon consignment to a mutwalli as 


¢ 
1 Mohammed differs and the Fatwa (says Kazi Khan) is according to 
him. But sce Fatawa-i-Alumgiri, II, p.455. A wikf intended to operate 
after the death of the wékif takes effect with reference to one-third of 
the estate of the uppropriator Fulton’s Reports, p. 345. 
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an absolute essential. And as he does not insist upon Lecrorr VI. 
consignment or delivery of possession for the validity of = 
a wakf, so according to him partition 18 not necessary. 

If a person declare, “I make a wakf of my share in this 
house which is one-third,” and it afterwards appears that 
his share amounts to half or two-thirds, the entire share 
will become wakf. Similarly, if a man were to say in his 
will, ‘‘I leave to so and so one-third of my property, viz., 
1000 dirhems, ” and it turns out subsequently that the 
one-third of his estate amounts to 4000 dirhems, the 
legatee will get the latter sum. This is different from 
sale in which the vendee would only get the amount 
specified. 

When two persons are jointly entitled to many houses, or 
where a land is jointly held by two partners, and one of 
them dedicates his share in all those houses or in that 
specific land for a pious purpose, and afterwards de- 
sires to have a partition of his share effected by the Kazi, 
and the Kazi in effecting the partition allots to the 
wélwf one house or one specific plot for his intgrest in all 
the houses or in the entire land, the wakf will take effect 
with reference to that house or that specific plot of land. 
Hillal, Mohammed and Abi Yusuf are agreed on this 
point. 

Where two persons jointly own a piece of land, and 
one of them dedicates his share, the wakf is valid aecord- 
ing to Abi Yusuf. 

As regards the wakf of a building without the land on 
which it is built, there has been considerable difference 
of opinion on the part of the jurists, though the differ- 
ence is easily reconcilable if the principle which governs 
such dedications is properly understood. The celebrated 
Allémah Kasem declared that such a wakf was not valid 
and he appears to have followed the views of Mohammed 
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Lecture VI. and Hillal-ibn-Yehya Basri on this point. But in the Bahr 


Wakf of 
building 
without the 
land valid. 


it is stated from the Zathira that where it is not customary 
to dedicate a building without the land upon which it 
is erected, the dedication of the building without the 
land is not valid; but where it is customary to do so, the 
dedication is valid. | 

It is worthy of note in relation to this point to mention 
the disputation which took place in the year 872 a.n. in the 
presence of Sultan Malik-uz-z4hir, in a Convocation held 
for the purpose, between the Alldmah and his cele- 
brated disciple Abdulla-ibn-Shahna who held, in opposi- 
tion to his master, that the wakf of a building without 
the land was valid, that this doctrine had been recognized 
for over two hundred years, and repeated decisions had 
been passed in accordance therewith by learned Kazis. 
This view of Ibn Shahna has been combated by Allimah 
Mohammed ibn Zaheera. But the question properly un- 
derstood admits of no difficulty. The author of the Radd 
lays down the proposition broadly, “that the wahkf of a 
moveable thing of which it 1s customary to make wakf is 
valid ; so the wakf of a building without the land when 
it is customary is valid, and this doctrine is not in conflict 
with the views of those who hold that such a wakf is not 
valid, for the question of validity turns upon the custom 
recognized in the locality where the wukfis made. If 
people are in the habit of making such wakfs, the law 
will recognize them as valid.” 

The doctrine, however, now in force is, that the wakf of 
a building without the land is valid and the fatwa is ac- 
cordingly. So also the wakf of trees standing on the 
ground without the soil is valid. 

The wakf of land which is in lease or which is subject 
to a mortgage is valid.” 

* Kazi Khan; Radd; Heddya. 212 W. R., 498. 
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A person, who has taken a lease of wakf land, may va-~ Lecrurz VI. 
lidly build a mosque on it. Question, who should pay the = 
rent of the ground over which the mosque is erected ? 
The commentator replies by saying that as long as the 
lease is in existence the lessee shall pay the rent; and after 
the expiration of the lease, such rent shall be paid from 
the public treasury or by the congregation. 

When a wakf is made of land which is leased to 
another person, the lease is not cancelled; it continues 
in force until the end of the term, and on its expiration 
the income arisingfrom the leased property is to be ap- 
plied to the purposes of the wakf. 

As regards the wak/s of Kings and Ameers,— 

Jagirs (iktadi) are of two kinds, one where the land 
has been granted in fee, that is, the Sovereign has pur- 
chased it from the Bait-ul-mdl and presented it to the 
grantee, or it is a portion of the royal domains; 2nd, 
where the usufruct is only granted, and the jagir is 
vested in the Crown. In the former case, the grantee 
may make a wakf, in the latter case, not. 

In the Alamgiri occurs the following remark on this 
subject :— 

‘It is a branch or consequence of property being a 
condition, that the appropriation of zktadt, or concessions, 
is not lawful, except when the concession is of waste 
land, or of land belonging to the Imam himself, which he 
has granted to the person. Nor is the wakf of houz land 
in the possession of the Imam lawful, for it is not his 
property. And by houz is to be understood land which 
the owner is unable to cultivate and pay its khiraj, or 
land-tax, and has surrendered it to the Imam that the 
yearly profits may be applied in payment of the khiraj.” 

«<Tf the land has been validly purchased from the Bait- 
ul-mdl, the wakf thereof is lawful whether the purchaser 


224 WHAT MAY BE CONSTITUTED AS WAKF. 


Lecruzz VI. be the Sultan or any private person, and the wakf will be 
"governed by the conditions which the wilof may validly 
impose on the wakf.”” 

“Tf the Sultan has even without purchasing it, set apart 
any portion of the public land, 7. e¢., land which yields. 
revenue to the public treasury, by way of wakf of a per- 
manent inalienable character for any charitable or pious. 
purpose, such wakf is valid. And the Allam&h Kasem 
has given fatwa according to this principle, when he was 
asked regarding the appropriation made by Sultan 
Farik, who had set apart a portion of the public lands 
for the purpose of a mosque; and he also held that no 
future Sultan could set aside the wakf.”’ 

The principle then is, that if the Sultan makes any 
wakf from the Bait-ul-mdl for any purpose of public 
utility, such as a mosque, caravanserai, a Madrassa, &c., 
it is valid, for it is lawful to set apart from the public 
revenue an allowance to maintwin such objects; and the 
King is authorised to set apart the land sufficient to pay 
the allowance in question, instead of disbursing the ex- 
penses periodically from the public treasury. But he 
cannot make a wakfof public lands in favour of his 
children, even though the ultimate reversion may be re- 
served for the poor. But he may make a wakffor any 
object from which benefit accrues to the generality of 
Mahommedans, for the Bait-uwl-mal is for the benefit of 
Moslems at large. 
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CHAPTER VII. 


THE MOUKOOF ALATHIM OR THE OBJECTS OF 
WAKF. 


Srcrion I. 


A wakf can be validly made in favour of every person 
who possess the capacity of owning property as well as in 
favour of unborn children and objects of charity. 

It can be made in favour of, 


(a) a Mussulman or a Zimmi, but not in favour of an 
alien or harbi (an inhabitant of the Dar-ul-harb ;} 

(6) of men as well as women ; 

(c) of majors as well as minors; 

(d) of heirs as well as non-heirs ; 

(ec) of one’s kindred, neighbours, &c; 

(f) of strangers ; 

(g) of objects of benevolence, charity, piety, for 


' Tho Moslem jurists, like the jurists of Christendom until very recent 
times, denied the privilege of the jus gentium to all non-Moslems who 
did not own allegiance to the Moslem sovereigns. But they were in ad- 
vance of the Christian jurists in holding every Mussulman of whatevor 
country or race to belong to one nationality and entitled accordingly to all 
the privileges springing thorefrom. Like the Christians, they divided the 
world into two portions, one the Ddr-ul-Harb, the country of warfare, and 
the other the Dar-ul-Islam, the country of peace. Juridically, all Mussul- 
man nations were at peace with each othor. As a matter of fact, no Mus- 
sulman sovereign could declare war against another, without first pro- 
nouncing him to be a heretic and beyond the pale of Islam. 
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Lecture VII. example, madrassas, mosques, the rouzahs of the Imams, 


imambarahs, durgahs,' kh4nkahs, the holy shrines &c. 

(h.) Under the Hanafi law, a wakif may constitute him- 
self the first bencficiary of the trust.’ 

When a waif is made for an undefined number of 
people, such as for the poor generally, Mohammed says, at 
least, 10 must be fed or supported; according to Imam 
Abi Yusuf, 100; others, again, have held that the number 
ought to be 40 or 80. But the fatwa is that the fixing 
of the number should be left to the Hakim with due regard 
to the circumstances of the wakf. 

The income of a wakf must be first applied to its 


Rents a maintenance. After the costs of repairs &c. have been 


profits of 


awakf proper- - defrayed, the balance should be applied towards the perfor- 


ty must be 
first applied 


mance of the work connected with the trust and the pay- 


towards its ment of the salaries of the officers. ‘“ When a wakf is 


maintenance. 


made for students and the wakf is small, only poor students 
will be supported. But generally the word ‘ students’ 
implies want, and when a wa/f is made for students in 
general, it is confined to indigent students alone, for 
students are almost all in straitened circumstances. Simi- 
larly, the wakf of a Koran ina musjid and books ina 
madrassa is generally confined to the poor, unless it can 
be shown that the books are not available.”’ According to 
the Khuldsa--waknieh, however, in the case of a wakf of 
books or of a wakf to students, the poor stand in the same 
category as the well-to-do. It further lays down the 
principle that such wakfs may be looked upon from two 
points of view,—(1) that the poor and rich are equal as in 


1 Durgahs are the tombs of saints. In India, both Mussulmans and 
Hindus flock to these places, and make votive offerings of all kinds. There 
is a celebrated Durgah called Maula Ali ki Durgah in Caicutta, Rouzahs 
and Imambaras are Shiah institutions. 

2 Radd-ul-Muhtar, IIT, p. 598. 
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the case of Lungur-Khdnehs,! Mussafir Khdnehs, cemeteries, ¥#°T?® Vi. 
tanks &c., the benefit of which is shared by all alike. 
‘“‘In respect of the benefit arising out of these objects of 
wakf, custom makes no difference in the position of an 
indigent and a well-to-do person. In the case of a wakf Pedes ee 
of books, the rich student stands in the same position as students. 
the poor regarding the difficulty of obtaining some of the 
books; and it must be remembered that the object is: to 
benefit all.”” This seems to be the generally accepted. 
doctrine. (2) That the wakf is only for the poor. 

If a waéf is made of books for a certain. place,.their’ use 
will be restricted to that place, and the books will not be 
allowed to be taken away from there. And if it is 
for students, then every student is.entitled to make use of 
them but cannot remove them from the place. In matters 
relating to the use of a wakf, the provisions made by the 
wakif, if legal, should be followed. The jurists look upon 
the conditions imposed by the waif as conditions imposed 
by the law. But in order that any restrictive conditition 
may be binding, it must be satisfactorily proved that the 
wakif really and intentionally imposed the same. 

The rents and profits arising from a property which is 
constituted wakf must first be applied, as stated already, 
towards the repairs and maintenance of the wakf property 
and the payment of the wages of the care-taker or cus- 
todian. If there are any debts on the wakf property, 
the mutwalli should, either by leasing the property or in 
any other reasonable manner, liquidate such debts. 

“When the waéf is in favour of individuals, the build- 
ing cannot be enlarged without their consent.” In 
other words, the beneficiaries of a trust have a right to be 
consulted in any alteration in the character of the 


1 A Lungur Khéneh isa place of refuge for travellers, where food is sup- 
plied to them gratis. 
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Lxcrure Vil. subject of the wakf as may be likely to entail serious ex- 


Disburse- 
ments from 
wakf proper- 
ty. 


penditure. But this is the case only where the trust is 
primarily for them. But where the trust is primarily for 
some religious purpose which, however, is not distinctly 
specified, the rents and profits after deducting the costs of 
maintaining the wakf should be applied to such objects 
as are similar in character to the original purpose. That 
is, after the erection of the building and its maintenance, 
any residue shall be expended on objects which approach 
most closely in character to the implied object of the de- 
dication and are necessary to the proper carrying out 
of the purpose for which the appropriation is created.1 
“For example, if a dedication is made for a madrassa 
and nothing further is said, the residue of the rents and 
profits after deducting the cost of maintaining the build- 
ing shall be applied to maintain the proper staff of 
teachers. Similarly, when the dedication is to a mosque, 
the balance shall be applied to the employment of the 
usual servants and the supply of the usual articles of 
furniture &c., necessary for the performance of the wor- 

? Fatiwa-i-Alamgiri, I, p. 468. 

“The income of a wakf is to bo expended in the first place on necessary 
repairs whether the appropriator has made it a condition or not, and 
next, if nothing else has been specified, on such things as are nearest and 
most essential to the general purpose of the appropriation. 

As for instance in providing an Imam for a masjid or place of worship 
and a professor for a Madrassa or College. 

But if anything else has beon specified the income must be applied to 
that immediately after the repairs.” 

So also the Hedaya :— 

‘“‘It is incumbent that the income of an appropriation be in tho first 
instance expended in the repairs of it, whether the appropriator may have 
stipulated this or not, because his design was that the income should scrve 
as a perpetual fund, and as a perpetual income cannot be drawn from the 
article appropriated unless it be preserved in continual repair, that is a 
necessary attendant upon it,and also because all acquisition must be at- 


tended with expense, in other words he who enjoys the profit must also 
bear the loss.”—Hed. II, Eng. Tr. p. 346. 
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ship, even though the wdkif should not have mentioned Lxctors VI. 
it.’ The primary object should be to maintain the pur- 
pose for which the dedication is made. If a dedication 
is made to a mosque and the salary set apart for the 
Imam is not sufficient to employ one, the provision made 
by the donor should be set aside and a reasonable allow- 
ance should be made for that purpose. A mosque once 
dedicated, should not be allowed to lie useless. The re- 
sult is that in the first place the cost of maintaining the 
wakf should be defrayed from the income-and after that, 
each object will take precedence in accordance with its 
relative importance. But if the expenses are specified by 
the wékif, care will be taken to carry out his wishes with 
due regard to the primary object of keeping up the wakf. 
“In the application of the proceeds, the first thing to 
which attention should be directed is the maintenance of 
the wakf. Should the entire income be necessary to put 
the wakf buildings or property in repair, it may be so 
applied and no person not even the Imam or Muezzin 
should get any salary until the repairs are made.” [This 
passage shows the importance which is attached to the 
maintenance and preservation of the wakf institution. 
The primary object of the wakf being the perpetual 
endowment of the institution for religious and chari- 
table purposes, the law insists that the first duty of the 
curator should be to preserve the building in a state 
of repair, and if itis in such a condition that it is 
likely to fall into ruin, the income is to be applied prima- 
rily for its restoration and repair.] ‘‘ If anything remains 
over after defraying the cost of repairs, it should be given 
to those whose discharge would cause injury to the wakf. 
After this has been done, the other matters connected 
with the wakf should be carricd into effcct with due re- 
gard to their relative importance. Those people from 
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Lscrore VII. whose dismissal no injury would accrue to the wakf, will 
not get any portion of their allowance until the absolute- 
ly necessary repairs are completed. But when those 
people do work for the wakf they will get their. proper 
wages though not the allowance fixed in the wakfnamah.”’ 

[This refers to a case where the income is not sufficient 
to defray the costs of the repairs as well as pay the full 
allowance of the servants of the wasf or of the benefici- 
aries. | 

Mere vagueness or uncertainty will not lead to the 

Tho cy prés failure of a wakf, for in such a case the law itself would 
Cote on. Supply the defect by declaring that the trust should be in 
medan law. favour of such objects as approach nearest in character to 

the intended object of the wah; or, even when that is 
not expressed, to the support of the poor and needy. In 
the absence of explicit directions on the part of the 
wakif, the hakim has the power of framing a scheme by 
himself or in consultation with the beneficiaries, for 
the administration of the wakf. The principle, there- 
fore, laid down in Morice v. the Bishop of Durham,! which it 
has been occasionally endeavoured to apply to wak/s, is 
not applicable to trusts under the Mahommedan Law. 
For the cy prés doctrine is carried to the utmost limit in the 
Moslem system, and the failure of the original purpose 
does not in any case cause the failure of the watf. 

The poor The poor form, by necessary implication of the law, the 
ah ere ultimate beneficiaries of every trust, even such as are 
ova every private in their nature, like family settlements. Where, 

therefore, the primary object fails, such failure instead of 
voiding the trust “only accelerates” the ultimate appli- 
cation.” 


* 10 Vesey, p. 399. 

? The principle underlying this doctrine is fully set forth in the jndg- 
ment of Mr. Justice West in the case already referred to, Mattina Bibs 
v. Advocate General, I. L. R. 6 Bom., 42. 
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' Again, where the dedication is to a religious or chari- 
table institution, which, in course of time, ceases to exist, 
the property so dedicated, instead of reverting to the 
grantor or his heirs, would be applied to some other reli- 
gious or pious institution, similar in character to the 
one which has failed, or to any other object by which be- 
nefit may accrue to human beings. 

“When the wakif has provided that after defraying 


Lecture VII. 


em 


Application 


of the pro- 


ceeds of the 


wakf proper- 


the costs of repairs and maintaining the institution, the ty. 


surplus should be distributed among the poor or hukdars 
(beneficiaries), it is nevertheless incumbent on the mut- 
walli to deduct every year a certain sum from the income 
for repairs, even though there is no immediate need for 
it—so as to enable him to provide a fund therefor ; for it 
so happens that owing to some unforeseen contingency, 
there may not be any income at the time.”” “If a house 
is made wakf for another person, he is entitled only to 
the income arising therefrom but not to occupy it. Si- 
milarly, the person for whose occupation the house is 
made wakf is not entitled to its income.’’ The correct- 
ness of this doctrine appears to have been doubted, and in 
any case the Kazi would have it in his discretion to 
outhorise any act which may be beneficial to the wakf. 
The principle, however, which is deducible from the 
above doctrines is, that the beneficiaries, cannot, of their 
motion, under any circumstance, change the nature of 
the dedication. 

If there is no income at all accruing from the wakf, 
and the endowment property is going to ruin, the Kazi 
has the power to authorise the mutwalli to let the build- 
ing temporarily or any portion if it, and with the proceeds 
thereof to repair it. Where the income of the wakf pre- 
mises is not sufficient to cover the outlay in its mainte- 
nance, or when the wakf is falling into ruin, and there is 


The mode in 
which a wakf 
building ought 
to be used. 


Kazi’s dis- 
cretion. 
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Lrctone VIL. every probability of its dissolution, and the income is not 

~~ gufficient to cover the cost of repairs, the Kazi has the 

power of directing that it may be sold and with the pro- 

ceeds thereof certain other property may be purchased 

subject to the same trust. 

This doctrine is laid down by Abdi Yusuf and it will be 

acted upon as long as itis possible to doso. If it is im- 

possible to sell the wakf property or to apply the pro- 

ceeds of the sale for the beneficiaries or for the benefit 

of the poor, in that case effect would be given to the doc- 

trine of Mohammed, that where the purpose fails the 
property reverts to the heirs of the donor. 


Section II. 


DEDICATION TO MOSQUES. 


A valid dedication has the effect of divesting she 
wakif’s right of property in the subject matter of the 
wakf, without vesting it in the cestus qu trust ; conse- 
quently the subject of the wakf can neither be inherited 
nor transferred. 

The right of a person in a building or place which he 
proposes to consecrate for musjid or mussalla,! becomes 
extinguished upon the performance of prayers therein. 
This is by general consensus. According to Abi Yusuf, it 
also becomes extinguished upon the declaration of the 
wakif that the building or place has been constituted 
into mosque or mussalla.2 According to the Multeka, the 
performance of prayers is equivalent to consignment. 
But in the Zakhira it is stated that the prayers must be 
congregational, Salwat-bjl-yjamdet, which is unanimously 


1 A piace where prayers are offered, from salwdt, prayer. 
2 Radd-ul-Muhtar ITI, p. 571. 
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regarded as tantamount to delivery. So that when a Lzcrorz VII. 
person erects a building with the object of dedicating it 

as a mosque, and permits people to offer prayers therein, 

and prayers are offered there bil-jaméet, the mosque : 

becomes irrevocably dedicated. 

When a mosque is erected or set up inside a dwelling- 
house or residence (dér) and permission is granted to the 
public to come and pray, and a pathway is also made or 
set apart for their egress and ingress, the dedication is 
good by general consensus. If a pathway is not indi- 
cated, in that case, according to Abii Hanifa, the dedi- 
cation is not sufficient. But according to Abi Yusuf and 
Mohammed, it is good, and the pathway will be implied by 
the permission to pray. 

Accordingly, if a man were to build a mosque inside his , Te Public 
house, it will not become a public mosque, subject to the quire any 
rules governing a public religious institution, unless per- ore . 
mission is granted to the public to come into the place. acti 
It is not necessary that such permission should be given in permission. 
express terms, but, without an actual or constructive per- 
mission, a mosque created within a private building will 
not become a public mosque so as to entitle the public or 
any section of the public to claim the use of it. At the 
same time, a private mosque, if the dedication is in 
other respects valid, will constitute a good wakf so as to 
exclude the rights of the heirs over it. Where prayers 
have been once offered, it is not necessary to prove an 
express dedication. The very fact of the prayers being 
offered in it will imply a valid and good dedication. 

According to Aba Yusuf, the kawl alone of the wakif, or 
a declaration on his part that the land or premises is dedi- 
cated is sufficient: For example, if he declare that a 
particular building is constituted into a mosque, it would 
be a valid dedication, even though prayers may not have 
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been offered init. This is the accepted doctrine, as stated 
in the Durr-ul-munteka, the Durrur, the Vikdyah and 
other authorities.! 

When the dedication of a mosque is effectuated by the 
offering of prayers, some lawyers have held such prayers 
should be with azdn? and tkdmat.8 The reason of this con- 
dition is stated in the following terms :—“ as delivery of 
possession in the case of a wakf is deemed necessary, though 
Aba Yusuf holds a contrary opinion, the nature of the deli- 
very depends in each case upon the nature of the specific 
thing, for example, the delivery of a cemetery is by the 
burial of one person; of a tank or reservoir by one person 
drinking there; of a guest-house (muséffir-khdnch, travel- 
ler’s house) by one way-farer or traveller alighting there. 
Similarly, as the purpose of a mosque is that people should 
pray there in jimaet,* it is required that where there is 
no express dedication, prayers should have been offered 
there with the azdn and ikdmat.” 

But when one man acts both as muezzin’ and imam® his 
praying alone is sufficient. 

If prayers are offered once in a mosque it is suflicient to 
constitute a good dedication. But should the wakif alone 
pray in it, that would not be sufficient. 

According to Kazi Khan, “ the delivery of possession 
as regards a musjid is complete when only one person has 
prayed in it with azdn and ikdmat. The view universal- 
ly adopted is that prayer offered by one person ina 
mosque is sufficient to constitute it a public mosque de- 
voted to the service of God, for a mosque belongs to the 
Deity and there affixes to it a right of the Mussulmans in 
general, and one person can bea proxy for the establish- 


1 Radd-ul-muhtar ITI, p. 572. * The call to prayers. 
3 The necessary genuflexions. 4 In assomblies. 
* The person who cally to prayers. ® One who leads the prayers. 
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ment of the right of the Creatorand the public. Ac- Lecrurz VIL. 
cording to Abi Yusuf, consignment is not necessary for = 
the validity of any dedication whether it be a mosque or 
any other wakf. Therefore, if a person create a mosque 
and give permission to people to pray therein, it is an 
absolute wakf and this opinion we adopt.”’ 

Should a mosque be consigned to a mutwalli but no 
prayers be offered therein, it would be a valid dedica- 
tion, though Shams-ul-aimmah-Sarakhst holds a contrary 
opinion. 

When a person has erected a public reservoir, fountain or 
cemetery, according to Aba Yusuf “ whose opinion we fol- 
low,” the wakf cannot be revoked. The burial of even one 
man in a cemetery is sufficient to constitute it a wakf, so 
the staying of one musdéfir in a musiffir-khdneh makes the 
wakf irrevocable. 

The general result of the above principles may be 
summed up in the following terms :—where effect has been 
once given to a dedication in the mode which is natural to 
the particular dedication, the wakf is complete and irrevo- 
cation. For example, the special purpose of a mosque is 
that people should perform their devotions there; of a 
cemetery, for dead persons to be buried, of a reservoir or 
tank, to supply water to those who use it &c., so accord- 
ing to the accepted doctrine of Aba Yusuf, even where 
there is no evidence of an express dedication in words, if 
it appears that one single individual (other than the grantor) 
has offered his prayers at the place, or one single person 
has been buried in the cemetery, or one person has drunk 
at the fountain, the dedication for the specific purpose 
must be regarded as complete. Such use of the subject 
of the wakf being in conformity with its avowed or 
ostensible object should be considered as conclusive of the 
dedication. 
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Lecrorr VII. A person has a piece of land and permits people to pray 
~ thereon without any restriction or limitation as to the time 
of prayer or the number of people who should pray there. 
After his death that land will not form a portion of his 
inheritance. But if the permission was limited to a 
particular occasion or to a fixed period of time, the land 
will continue to be his inheritable property, for the 
limitation of time or occasion rebuts the presumption 
of absolute wakf. 

A place where the namdz-:-id! or namdz-i-jandza? is 
usually performed is subject to the rules of a musjid ac- 
eording to Kazi Khan and Asadaf. 

If a person were to say “this room of mine I have set 
apart for supplying oil to the lamps of a certain mosque,” 
and add nothing further—then according to Fakih Abt 
Jafar, the room becomes wakf for the mosque in question, 
if it is made over to the mutwalli and the fatwa is accord- 
ing to this opinion. 

If a person make a wakf of his land to a mosque and 
consign it to the mutwalli of the mosque, it is lawful and 
cannot be revoked. 

If a person were to bestow money for building a mosque 
or for the “ affairs *”’ of or the support of the mosque it is 
valid upon delivery. 

If a person makea sadkah of his house for a mosque 
or for the benefit of Mussulmans, it is lawful and the 
fatwa is according to this. 

A wakf for the repairs of mosques and graves is lawful 
for it implies perpetuity. 

A sovereign cannot give any portion of the land acquir- 
ed by treaty and negotiation to be converted into a 

* Prayers offered on the occasion of tho two Id festivals, being after the 


fd-i-fitr and the [d-ul-uzha or Bairam. 
2 Funcral prayers. 
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mosque without the consent of the owners, but he can give Lecture VII. 
any portion of the land acquired by war, provided it does  —_— 
not interfere with the rights of way possessed by any 
individual. 

If a person erect a mosque but appoint nobody as 
the mutwalli thereof, the towliwt or governance re- 
mains vested in him. This is according to Hillal and 
Natek. 

The Ahl-i-muhulla, 1. e., the people of the quarter may 
lawfully enlarge or reconstruct a mosque and supply it 
with better articles at their own expense, but not at 
the expense of the mosque unless the Kazi’s permission 
is obtained to that effect. Should the ahl-i-mahulla wish 
to improve the mosque, with or without the consent of 
the Kazi, the heirs of the appropriator will not have any 
right to object unless itis patently contrary to the wishes 
of the wakif. 

Frequently, rooms are set apart in private residences 
for family prayer, or for the performance of the Moharram 
ceremonies. Rooms thus set apart do not come within 
the designation of wakf, and are not subjected to the rules 
governing endowed property, though often their owners 
have endeavoured to avoid execution of decrees for pri- 
vate debts by urging that the property was wakf de- 
dicated to the private mosque or imambara. In many 
cases, however, distinct apartments are reserved for the 
performance of the religious ceremonies, like Kerbelai 
Mohammed’s Imambara in Calcutta. Often, they have 
an entrance separate from that of the private residence, 
and in allrespects fulfil the condition laid down by Ka- 
hastani, who declared that, where the mosque was so in- 
termixed with the private property or residence of the 
wakif as to render differentiation necessary, the wakf 
premises should be distinctly indicated. In these cases, 
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Lecture VII. there can be no question as to the apartments constitu- 
_ ting a valid wakf. Asa matter of principle, however, the 
law disfavours the dedication by way of wakf of one por- 
tion of a private residence whilst the other portion is 
in the occupation of the wikif. For example, the dedica- 
tion of the upper or lower storey of a building asa 
mosque is not considered valid, unless, owing to the crowd- 
ed condition of the locality, it has become customary to 
constitute such mosques. Both Abi Yusuf and Moham- 
med recognised the lawfulness of such dedications in 
Bagdad and Rai, on account of the dense population in 
those cities inthat century. It must not be inferred from 
the above, that there is any bar to the temporary conver- 
sion, or use by any person, of a portion of his private re- 
sidence as a place for family prayer or religious worship. 
The rule is, that unless certain conditions are complied 
with, the apartments will not be subject to the law of 
wakf and will continue to form the private property of 
the individual. But where the whole building is constitut- 
ed wakf for a mosque, imambara or madrassa and a 
portion of the building is used for the specific purpose of 
the wakf, and the remainder for the use of the servitors of 
the institution, or for letting out to people as a source of 
income to the wakf, the dedication is valid. When the 
wakif himself purports to occupy a part of the building 
as mutwalli, it will depend upon the circumstances 
whether the dedication was bond fide or nominal. If the 
wakf is real, the mere fact of the wddif occupying some 
portion of the building as mutwalli will not render it 
invalid. 

In the Hed4ya it is stated that Abi Yusuf and Moham- 
med have held the dedication of the central hall of a 
house for the purpose of a mosque to be valid. The 
Radd-ul-Muhtir doubts the correctness of the report. 
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Where a mosque has fallen into ruin and it is not Lecture VU. 
known who had erected it, the ahl-i-mahulla can sell the 
materials, presumably with the sanction of the Kazi, and 
apply the proceeds to the building of another mosque. 
A well can be dug in a mosque if it is to its benefit. The 
wakif cannot let for hire for his own purposes any portion 
of the mosque premises. When a mosque has ceased, the 
wikif cannot make use of it for any other purpose. ‘ No 
profit should be derived from a mosque nor can it be leased 
or turned into a private abode.” 

According to Abi Hanifa and Abi Yusuf, the land which 
has once been dedicated to a mosque continues wakf 
even though it become waste and the building fall 
into ruin; and the fatwa is according to their opinion. 
And Abi Yusuf further holds, that with the permission of 
the Kazi, the ruined or waste portion may be sold and ap- 
plied towards the construction or maintenance of any 
other mosque nearest to the disused mosque. “And the 
same principle is applicable to any other religious or 
charitable institution.” 

According to the Sharh-i-Multeka,* when the purpose of 
a trust fails it is lawful to apply the income of the trust- 
property to an object nearest in its nature to the 
original purpose, jins-i-karib. For example, if the object 
of a wakf isa hawz, the income may be applied to a tank 
or canal; if it is a mosque, the income is to be applied to 
another mosque, or to fasting, prayers &c.° 

Shams-ul-Aimmah-al-Halwani has declared that when 


1 Mohammed scems to have held that a rained mosque reverts to the 
wiakif and Kazi Khan mentions that “ the fatwa is with Mohammed.” 
But the Bahr explains the difference thus :—“ the articles in the disused 
mosque go to the wakif, but the mosque and land remain wakf perpetually, 
as Abi Yusuf holds, and cannot revert to the appropriator dr his heirs to 
become their heritable property.” 

®? Radd-ul-Muhtér, IT], p. 574. 
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Lecture VII. a hauz (reservoir) or mosque becomes ruined and nobody 
uses it, the Kazi can direct the application of its materials 
to another hauz, or mosque. ‘In these times,” says the 
author of the Radd, “it is essentially necessary to adopt 
the views of Imam al-Halwani, who authorises the Kazi to 
give permission to apply the materials belonging to a 
mosque which has fallen into ruin to another which is in 
use!” 

The wakif can reserve to himself, at the time of the 
dedication, the power to alter the beneficiaries of the trust 
or their interest in it. He cannot do so afterwards. 
“The wikif,” says the Radd-ul-Muhtar, “ has no power 
to alter or change the conditions (provisions) of a wakf, 
unless he has expressly reserved to himself the power of 
doing so.2 If he has reserved to himself the power of 
adding tothe beneficiaries or removing any person from 
that category, or of removing the mutwalli from his office, 
it will be lawful for him todoso. No alteration, how- 
ever, can be made in the nature or character of the wakf. 
Similarly, itis not lawful for the mutwalli to go be- 
yond the conditions laid’ down in the wakfnamah. A 
condition in the wakfnamah, to the effect that the 
mutwalli shall have the power of increasing the al- 
lowance of anybody or reducing it or adding anybody 
or removing any one is lawful. At the same time, the 
maslihat-i-wakf (the policy of the wakf) is to be kept in 
view. ‘If a person,” says Kazi Khan, “in good health 
make a wakf of land for the indigent and deliver it over to 
a mutwalli, and at the time of his death direct his executor 


1 Radd-ul-Muhtar, p. 575. 

The principle would apply to the application of the income algo. 

2 Comp. Hedaitoonissa v. Afzal Hossain, 2 All. H. C. 420. 

3 Maslihat here means the policy or purpose. What is intended te be 
conveyed is undoubtedly this, that in any alteration which may be made, 
the original purpose or object or policy of the trust should not be ignored. 
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to pay out of the proceeds thereof so much to so and so, Lecrors VII. 
that would not be valid, for he had parted with his right = 
over the proceeds at the time of the wakf. But he can do 
so, if at the time of dedication he reserved to himself the 
power of giving directions for the application of the pro- 
ceeds.” 

Nor can the wikif, who devotes property to charitable 
or other uses and transfers the proprietary right there- 
in to a trustee, take it back at his pleasure from the trustee 
whom he has constituted the owner and give it to another 
person, unless on the creation of the trust he reserved to 
himself in express terms the right to do so. 

‘‘‘When there are two wakfs and of both the wakif is 
the same and the purpose the same, but owing to cer- 
tain calamities, the income of one has diminished whilst 
from the other a balance is left (over and above the ex- 
penditure,) the judge has the power to direct that the 
allowances of the servants of the first wakf may be made 
up from the balance of the income of the second.” But 
the Kazi is not invested with this power, if the purpose of 
the two wakfs is different. “‘ For example, if a man make 
two dedications for a mosque, one for its building and the 
other for the imam and the muezzin, and, owing to a de- 
crease in the profits of the second wakf, the imam and 
muezzin cannot be employed, then it is lawful for the 
Hikim, in consultation with the leading people of the 
mahulla, to direct that the allowance of these officers 
should be paid out of the balance left from the wakf for 
the building, provided the wAkif is one and the same.”’ 
The mutwalli, though he be the trustee of both endow- 
ments, cannot of his own motion apply the balance of the 
proceeds of one wakf for the maintenance of the people 
provided for in the other. He must apply for and obtain 
the sanction of the judge. 

31 
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Where several wakfs are attached to one mosque, the 
mutwalli or manager may keep the income of all together, 
in fact keep a joint account, and if one shop attached to 
the musjid has fallen into disrepair, there is no objection 
to its being repaired with the income of another shop 
belonging to the same mosque. 

If a person appropriate ground for the purpose of erect- 
ing a mosque he cannot afterwards resume or sell it, 
neither can it be inherited because this ground is altoge- 
ther alienated from the right of the individual and apper- 
tains solely to God. The reason of thisis, that all things 
whatever are originally the property of the Almighty. 
When, therefore, the individual relinquishes his right 
in the ground, it reverts to its original state, and his 
power over it terminates in the same manner as a master’s 
power over a slave terminates in consequence of manu- 
mission and cannot be resumed. 


Section IV. 
DEDICATIONS TO AQUEDUCTS, INNS, &c. 


According to Abu Yusuf, a dedication to any object 
of utility is effectuated by the kawl of the wakif, as in 
the case of a mosque. For example, when a person erects 
an aqueduct for Mussulmans, or an inn for the occupation 
of travellers, or a caravanserai, or constitutes his land into 
a cemetery, the dedication becomes complete upon the 
declaration of the wakif and all his right of property 
ceases therein.! ‘* According to Mohammed, it abates 
when people have used the aqueduct or have occupied 
the inn or caravanserai, or buried in the cemetery, and it 

1 According to Aba Hanifa, the right of the w&kif coases, on the judge 


making a decree, or, if the appropriation is by way of a bequest, upon the 
death of the wAkif. 
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is sufficient if one person do so.”! The rule is the same Lucture VIL. 
as to wells and cisterns, and if they are delivered to a 
superintendent, the appropriation is valid in like manner. 
It is stated in the Mabsiat that the fatwa is according to 
the disciples by general consensus. Any one can drink 
from the wells and cisterns and water his cattle and 
camels at them and also use the water for ceremonial 
ablutions. In the use of all such objects of utility as 
above-mentioned, there is no difference between the 
rich and the poor, and it is lawful for all alike to put up 
at inns and caravanserais and to drink from aqueducts 
and bury ina cemetery. But the income of a mansion 
appropriated for ghdzs or religious warriors can be taken 
only by those of their number who are necessitous. 
When a mansion is appropriated for the residence of 
pilgrims, mere wayfarers have no right to occupy it, and 
when the days of the season have passed, it should be 
let and kept in repair out of the rents and the surplus, 
if any, distributed among the poor. 

A road or way is validly dedicated by the owner of the 
land declaring in the presence of witnesses that he has 
constituted it as such. But those lawyers who consider 
consignment necessary to the completeness of a wakf 
require that one person should pass over the way, in order 
that 1t may serve as evidence of user. According to 
Hillal, the same rule applies toa bridge. Declaration 
alone (according to Abi Yusuf,) or user by one individual 
extinguishes the right of private property over such objects.” 

‘¢ When a body has been buried in the ground, whether 
for a long or short time, it cannot be exhumed without 
some excuse. But it may lawfully be exhumed when it 
appears that the land was usurped, or another is entitled 
to it under a right of pre-emption. Auzujundee being 


1 Alamgiri, I], p. 554. * Alamyiri, 11, p. 596, 
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Lxcrurr VII. asked with regard to a musjid for which there no longer 

~- gemained a congregation and all around it had gone to 

decay, whether it was lawful to convert it into a cemetery, 

answered ‘No’; and being asked with regard to a ce- 

metery in a village, where it had gone to decay and there 

remained in it no traces of the dead not even bones, 

whether it was lawful to sow the land and take its pro- 

duce, answered ‘No’, for in legal effect it is still a 
eemetery.” 

‘A man makes his land a cemetery or an inn—the 
khiraj abates, if the land were khirajee and this is 
correct.” 

‘When a woman has made a cemetery of part of her 
land, divesting herself of the property and has buried her 
son in it, but the piece of land is unfit for a cemetery by 
reason of an overflow of water upon it, and she wishes 
to sell the land, if it be still in such a state that people 
desire to bury their dead in it she cannot sell it, but if 
they have no such desire she may. When she has sold 
it the purchaser may order the removal of her son’s body 
from it.” 

“A man having dug a grave for himself in a cemetery, 
can another bury his dead in it? If there be space in 
the cemetery, it is proper that he should not interfere 
with the grave, but if there is no other space he may bury 
his dead in it. And the case is like that of a man who 
has opened out his prayer-carpet in a musjid, or put up 
in a caravanserai when another comes, and if there is space 
enough for him he is not to molest the other.” 
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CHAPTER VIII 


Section I. 
THE MUTWALLI. 


It is lawful for the wakif to reserve the towlwut (the 
governance of the trust) for himself. And where a wakf 
has been created, but the wakif has appointed no trustee 
or mutwalli for the administration of the trust, nor has 
expressly reserved the towliut for himself, the office would 
nevertheless appertain! to him qud wakif. 

He has the power of appointing a mutwalli during his 
lifetime whenever he likes. Should he die without 


LECTURE 
VIII. 


Powor of 


making any express appointment, the power devolves ®ppeinting 


the mutwalli 


upon his executor. “If there is no executor then the rosts prima- 


right of appointing a mutwalli is in the hands of the 
judge.” 

The mutwalli can be removed for malversation or 
breach of trust which must be proved ;? mere imputation 
is not sufficient to justify his removal. If a mutwalli with 
funds in his hands neglects to repair the wakf premises 
and allows it to fall into disrepair, it amounts to a breach of 
trust, for if he knowingly and intentionally causes 
damage or loss to the wakf, or if he misdeals with the trust 
property he must be removed from his office.’ 

If a mutwalli takes up his abode in the wakf building 
without any provision to that effect in the deed of dedi- 

1 Comp. Advocate-General v. Fatima Sultanit Begum, 9 Bom. H.C. R. 
ene Sadik v. Mohammed Ali, 1 Sel. Repts. p.17; Hedait-wnissa 


v. Syud Afzul Hossain, 2N. W. P. p. 420. 
3 Syud Imdad Hossain v. Mohammed Ali Khun, 23 W. BR. p. 150. 


with the 
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Lecturer cation, or without the permission of the Judge, his con- 
VIII. : 
— duct amounts to misfeasance. 

When the wakif himself holds the office of mutwalli, 
and is found guilty of misfeasance or breach of trust, he 
can be removed, whether there is a condition to that 
effect in the wakfnamah ornot. Unfitness to carry out the 
duties of the trust 1s a cause for removal from office. 

Any person who is trustworthy and otherwise qualified 
to discharge the duties of the office may be appointed 
mutwalli. ‘‘In this respect men and women are alike,” 
1. €,&@ woman may be appointed a mutwalli in the same 
way asa man.! Sectarian and religious differences 
form no disqualification, and accordingly, the fact that a 
person is a Shiah does not disqualify him for the super- 
intendence of a wakf made by a Sunni.’ Aslong as a per- 
son can discharge the duties of the trust personally or 
through a deputy, he or she is qualified to hold the office 
of fowlvut. 

But where the mutwalli has to perform religious duties 
in connection with the wakf, a woman cannot be ap- 
pointed to the office. For example, if the mutwalli is 
also the superior of a religious establishment, and, as such, 
has to officiate on occasions of religious festivals, a woman, 
by her sex, is precluded from holding the towliut.2 Such 
superiors in India are called sajjdda-nashins. [Sajjddais 
the carpet on which prayers are offered; and nashin is 
the person seated thereon.] Similarly, if the wakf relates 
to an institution where services special to one sect or one 
religion are held, a member of another sect or creed would 

1 Doedem Jaun Bibi v. Abdullah Barber, 1 Fulton, p. 345; M. 8. Hyats 
Khanum v. M. 8. Koolswm Khanum, 1 Sel. Rep. p. 217; Hussaini Bibi v. 
Hussan Sharif, 4 Mad. H.C. R. p. 23. 

2 Doyal Chand Mullick v. Syud Keramat Ali, 16 W. R. p. 116. A person 


convicted of any ordinary offence, as defamation, abusive language &c., is 
not considered unfit. 5 6 Sel. Reports, p. 22. 
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not be ordinarily oppointed for the towlwt of such an oe 
institution. — 
As regards the mutwalli who becomes unfitted to hold 
office by breach of trust, he is to be removed from his 
office, but he does not cease to hold office by the mere 
commission of misfeasance. So that until he is removed, 
acts committed by him which are otherwise lawful, will 
be valid until set aside in due course of law. 
The mutwalli should be (1) major (bdligh) and (2) 
possessed of understanding (dhl). 
Freedom and Islam are not necessary conditions.} 
If a minor is appointed as mutwalli or as executor, 
“according to analogy,” the appointment may be re- 
garded as invalid, but legally it will remain in abeyance 
until he attains majority, when the wildyet (mutwalli- .. The, cond 
ions for the 
ship) would be transferred to him.? towliut. 
“If the executor be a slave, then, according to both 
analogy and law, the appointment is valid, as the capa- 
city to discharge the duties of the executorship or mut- 
walliship is not wanting in him. So alsoif a Zimmi or 
non-Moslem fellow-subject is appointed.” Butthe Kaziis 
entitled to remove them from their office, on the ground 
that from their position they are unable to discharge their 
duties satisfactorily. 
A minor mutwalli cannot appoint a deputy in his place, 
if he is the sole mutwalli. 
If a minor is appointed a mutwalli, and no adult is 
associated with him, the Kazi shall appoint some person to 
do the work until the minor attains majority. If there is 
an adult associated with the minor, the Kazi may appoint 
some person to represent the minor and act jointly with 
the co-mutwalli, or may empower the adult mutwalli to act 
for the minor.® 


1 From the Asaif, *° Radd-ul-Muhtar, II], p. 554. 3 Ibid, p. 555. 
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pec The Kazi has the power of removing a mutwalli for 
—— breach of trust even though the appropriator should have 
' made it a condition that there should be no such power. 

Without embezzlement or breach of trust proved 
against the mutwalli, the Kazi cannot remove him from 
his post given to him by the wakfnamah.} 

In the Jdéma-ul-Fusulain, it is stated that “ when a 

Tho  dis- mutwalli has been appointed by the wdkif or by any of 

missal of h¢ the constituted judges, he cannot be removed without 

any of those causes which justify his removal, that is, 

manifest breach of trust or misfeasance and the like 

causes. In the terms ‘like causes’ appear to be includ- 

ed his capacity to discharge the duties of the office or 
immorality.’”? 

If among the relatives or neighbours of the wékif no 
person can be found willing to undertake the work of 
towliut without a remuneration, and there is an out- 
sider willing to do so, then his appointment would depend 
upon the Kazi’s discretion and he must judge who is the 
best person to be appoiunted.° 

Persons who get an allowance from the wakf shall not 
be deprived of their wazifa unless they are proved to be 
guilty of some offence which entails this penalty.‘ 

A student who has been absent for three months may not 
be deprived of his room and allowance on account of his 
absence alone.® 

In the Ashbdh it is laid down that if the sovereign him- 
self were to appoint a person as a teacher who is not 
competent, he may be removed, for the act of the Sultan 
must not be unreasonable or improper. “ A king appoint- 
ing an incompetent person,” says the Bazdziah, “ does 

1 Jbid, III. p. 596. 2” 4 Radd-ul-Muhtar, III, p. 597. 


2 Ibid, TII p. 597. > Ibid. 
3 Ibid, 
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two wrongs, first, that by appointing an incompetent per- 
son, he does an injustice to a competent person; and 
(2) that he does an injustice to the public by appointing 
one who was not entitled to the office.’ 

A mutwalli cannot give up the office of towliut of his 
motion; he must obtain the permission of the Kazi to 
retire from his office. Some jurists have, no doubt, held 
that a mutwalli can resign his post in favour of another, 
but they have also held that the latter will not become 
mutwalli until his appointment has been sanctioned by 
the Kazi, who is not bound to appoint him to the office. 

In the Bahr, it is laid down authoritatively that a 
mutwalli cannot appoint another in his place unless he 
is on his deathbed.? 

If an appointment has once been made validly, no 
other person can be appointed as long as the former 
appointment lasts. 

If a mutwalli resigns his post in favour of another 
in lieu of some pecuniary consideration, and the latter is 
not appointed by the Kazi, he can proceed against the 
quondam mutwalli for the money paid to him, though 
such “* payment was illegal.”” Those who hold such pay- 
ments to be legal are a few modern jurists, but it is against 
the true construction of the law and absolutely immoral.’ 


1 [bid. 

2 1 Sel. Reports, p. 17.‘‘ A superintendent may at his death commit his 
office to another in the same way as an executor may commié his to 
another. But when the appropriator has assigned some particular pro- 
perty for the superintendent, it does not belong to the person to whom 
the office has been bequeathed ; and the matter must be submitted to tho 
judge, in order that ho may assign for him the hire or salary of similar 
work, unless the appropriator had assigned the allowance for every super- 
intendent. A superintendent, while alive and in good health, cannot law- 
fully appoint another to act for him, unless the appointment of him were 
in the nature of a genoral trust ;” Baillie, p. 604. 

3 Radd-ul-Muhtar, p. 598. 
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Srcrion II. 
THE APPOINTMENT OF THE MUTWALLI. 


It would appear, that at one time attempts were fre- 
quent on the part of the servitors of charitable endow- 
ments to discharge their duties by substitutes. The 
allowance fixed for the officers were drawn by them, whilst 
a small honorarium was given to their substitutes. The 
legality of such conduct seems to have given rise to con- 
siderable discussion among the early Mahommedan ju- 
rists; but the more modern lawyers are generally agreed 
in the opinion that the appointment of a substitute is not 
lawful, unless there is any just reason for it. A female 
mutwalli, who is, by reason of her sex, unable to discharge 
all the duties of her office, is authorized to appoint a de- 
puty. Similarly, where the disqualification is temporary, 
and is caused by illness or absence “ on lawful grounds,” 
the work may be performed by a substitute appointed by 
the superintendent or the Kazi. Where such appoint- 
ment is made, the substitute is entitled either to the 
whole allowance or a portion thereof, in accordance with 
the arrangement made between him and the incumbent. 
Ibn-i-Shibli, has stated in his Fatdwd, that when a mutwalli 
has become incapable from weakness to superintend the 
work personally, he may appoint a substitute or deputy to 
help him in the management, but the responsibility would 
continue to rest with him, and the substitute will only 
obtain his allowance from the mutwalli.. The mutwalli 
cannot however, assign or transfer the office to any one, or 
appoint another during his lifetime unless his own powers 
are ‘‘ general,’’? 


1 See Shah Mohinuddin Ahmed v. Elahee Buksh, 6 W. R. 277. 
? Radd-ul-Muhtir, III, p. 637. See Wahid Ali v. Ashraf Hossain, 10 C. 
L. R. p. 529. 
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The power of appointing a mutwalli rests primarily 
with the wAkif and, in his absence, rests with his wasz or 
executor, “because he is the wAkif’s locwm tenens.”? An 
executor appointed only with reference to, or in respect of 
the wakf properties would be a general executor, though 
Abi Yusuf apparently seems to differ in this view from 
the other jurists. According to the Asadf, if a man were 
to appoint first a mutwalli, and then an executor (in re- 
spect of the same wakf,) both will be mutwallis unless 
their duties are specified. 

In the case of the Advocate General v. Fatima Begum, it 
was held that, according to Mahommedan Law, the appro- General v. Fa- 

‘ . : tuna Beguine 
priator has a right to reserve the superintendence of the 
wakf to himself or appoint some one else. But when he 
has specified the class from whom the manager is to be 
selected, he cannot disregard his own trust-deed and ap- 
point a person not answering the proper description he 
has indicated by the provisions of the wakfnamah, and 
his right of nomination of the person to succeed to the 
management on his death must be confined to the class 
mentioned in the wakfnamah. The term akriba though 
more properly confined to relations by blood, will, when 
the context shows that it was intended to be used in a 
wider sense, be so extended as to include relations by 
affinity, but the wife or widow of the founder is not 
included among his akriba. 

Abi Yusuf holds that if a wikif appoints a mutwalli 
during his lifetime, without mentioning that such ap- 
pointment should continue in force after his death, the 
mutwalli would vacate his office on the death of the 
wikif. But this opinion has not been adopted. The 
rule of law is, that when an appointment is made without 
mentioning the time for which itis made, it would not 
fall to the ground on the death of the appointor. 


* 9 Bom. H. C. Reports, p. 19. 
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In the Tétdr Khdiniah it is stated that if the devotees or 
congregation of a mosque appoint a manager or mutwalli, 
it is valid according to the ancient jurists, but it is pre- 
ferable to obtain the sanction of the Kazi. The moderns 
are, however, unanimously of opinion that “in these days”’ 
it is preferable not to inform the Kazi, for it is known how 
covetous they are of the property of wakfs. Inthe same 
way, the ordinary beneficiaries who obtain allowances from 
the wakf are entitled to, if they are saleh (pious) and 
qualified to do so, to appoint a manager. 

Should a wikif appoint a wast at the time of his death 
and mention nothing about the provisions of the wakf, 
the wasi will become the mutwalli until he appoints 
another to discharge the duties of the towliut. 

An executor appointed by the Kazi occupies the same 
position as one appointed by the deceased, except in 
certain matters. 

A derivative executor occupies the same position as the 
executor of the testator.’ 

According to Aba Yusuf if a wast is appointed for 
a wakf, the wasi’s functions are restricted to the wakf ; 
and Hillal agrees with Abt Yusuf. This view is stated 
in Kazi Khan, and it is also stated that Abt Hanifa agrees 
with Abi Yusuf. Mohammed differs, and his opinion 
seems to be generally in force. 

“Tf a person appoint a mutwalli and then appoint 
an executor, both will become mutwallis thereof, unless 
the functions are distinctly specified.”” In the Asaéaf, 
the mode of specifying the functions is stated in this 
manner :—‘‘ the wakif says his such a land is wakf and 
so and so is the mutwalli thereof, and, as regards all the 
rest of his property, so 4nd so is the wast. In such a 
case both the persons appointed have separate functions.”’ 

1 Bahr-ur-Raik. 2 After the Zihir-ur-Rawdyet and Tatar Khdniah. 
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In Shah Ghulam Rahmutullah Sahib v. Mohammed Akber 
Saheb, the Madras High Court held that when pro- 
perty is devoted to religious charitable purposes, it is 
usual for the appropriator to lay down rules, for suc- 
cession to the office of trustee, and upon those rules, 
whether they are in writing or have to be inferred from 
evidence of usage, the question of succession depends. 
Should no rules be laid down, the power of appointing 
is vested in the appropriator during his life, and upon 
his death, it is vested in his executor ; or should he have 
left no executor, in the magistrate and sovereign power 
that is to say, in the court.* 

When the wakif has provided that the appointment to 
the towliut shall be made by his children and among his 
children, there are some who are minors, the Kazi may 
authorise those who are adults to make the appointment 
on behalf of the minors as well as their own, or may 
associate some person with them to represent the minors. 

According te Abii Yusuf, the wikif is entitled to make 
changes in the touwliut even should he not have expressly 
reserved to himself the power of doing so.3 

In the Anfa-ul-wasdil it 1s stated from Khassdf, that 
when a person has made a wakf of two pieces of lands, 
and appointed two mutwallis, and subequently at his 
death appoints Zaid as his executor, Zaid will be a mut- 
walli with them; and if Zaid appoints Amras his exe- 
cutor, Amr’s position will be the same as that of Zaid. 

If a person appoint two executors one after the other 


1 8 Mad. H.C. R. p. 63. 

2 Mohammed Sadik v. Mohammed Ali, Ali, 1 Sel. Rep. p,17. Mohammed 
Kesort v. Mohammed Sheh Kiyamuddin, 5 Sel. Rep. p. 1383 ; Advocate-Gen- 
eral v. Fatima Sultanit Begum, 9 Bom. H. C. RB. p. 19; Phate Sahib Bibi v. 
Damodar Premji, I. L. R. 3 Bom., p. 84; Agha Mahomed Eusoof Mushadee 
v. Abdool Hossain Khan, 8. D. A, 1857, p. 640; Het Koonwar v. Chutter- 
dharec Singh, 13 W. R. 396. + But see 
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without removing the first, both of them become exe- 
cutors, for “among us,’”? an executorship does not fall 
to the ground of itself. The appointment of a second 
mutwalli by the Kazi is different from the appointment 
of a second mutwalli by the waikif, for, in the former case 
both appointments are valid, and where both appoint- 
ments are made by the Kazi, the second appointment 
invalidates the first, provided the first mutwalli becomes 
aware of the second appointment. It is not expedient 
to appoint to the office of mutwalli one who is a seeker 
after it, but it is not unlawful. 

When the wakif dies without appointing a mutwalli or 
leaving an executor, in that case the Kazi will have the 
power of appointing the superintendent of the was ; so also 
if the last incumbent in the office of mutwalli dies without 
appointing his successor or an executor, the appointment 
rests with the Kazi; the fatwa is according to this principle 
and the Allamah Kaésem has decided according to it. 

The last mutwalli has the power of nominating his 
successor only when the wikif has made no provision 
regarding the succession to the office. If the wikif has 
declared that the office shall descend in the lineal male 
line in a particular family, none of the incumbents will 
have the power of changing the course of descent. Or, 
if the wAikif has declared that after A, B should succeed 
to the office, A has no power to appoint C.? 

Generally speaking, the power of directing the sale or 
mortgage of wakf properties is vested in the Chief Kazi. 
Nor has the Deputy Kazi the power of setting aside 
wakfs ; the power to do so is vested in the Kazi who igs 
especially empowered to that effect by the sovereign 
authority, or who is vested with the general power of 
adininistering the estate of deceased people, to guard over 


11 Sel. Reports, p.17. Jéma-ul-Fusulain. 
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the estates of minors, and to preserve charitable endow- 
ments. In the Bahr, however, it is stated that the 
appointment of Kazi carrries with it the power of appoint- 
ing mutwallis, and administering wakf estates, &c. 

As long as there is a relative of the wakif in existence, 
a stranger should not be appointed mutwalli’ for a 
relative is more benevolently disposed [towards the wAkif] 
and it is generally the intention of the wakif that a 
relative should be appointed—\[provided he is qualified 
for the office]. 
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In the Kédfi-ul Hakim the principle regarding the pre- 
ferential right of the members of the wakif’s family to 
the office of mutwalli is thus stated :—‘‘ No stranger 
shall be appointed a mutwalli as long as there is to be 
found a descendant of the wikif or a person belonging to 


The right his family (ahl-i-bait) qualified for the office; when no 
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qualified person can be found among them, and the tow- 
liut is entrusted to a stranger, and subsequently a mem- 
ber of the wikif’s family is forthcoming who is qualified 
for the office, it shall be given to him.”” The purport of 
this is, that the descendants of the wakif would be pre- 
ferred (for the office of mutwalli) even though the watkf 
should not be for them, as in the case of a wakf for 
masdjid &c. 

In the Hindyeh' it is stated from the Tahzib, that it is 
preferable to appoint to the mutwalliship the descendant, 
if any, of the person for whom the wakf is made, pro- 
vided he is fit for the office. And it is apparent from 
this that the person for whom the wakf is made implies 
a person who is descended from the wdkif. From the 
term ‘“preferable,”’ it is clear that the appointment of 
a stranger in the presence of a descendant of the wdkif 
is valid. This view is not contradictory of what is stated 
in the Jéma-ul-Fusulain, which amounts to this, that 
should the wakif make a condition to the effect that his 
children and children’s children should be the mutwallis 
of the wakf in succession to each other, in that case the 
Kazi has no power to appoint an outsider without finding 
any breach of trust on the part of the wakif’s descendant. 
Should the Kazi appoint an outsider to the office of 
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mutwalli, in supersession of a descendant of the wAkit 
without any lawful reason, such person shall not become 
mutwalli, Therefore, what is stated in the Hindyeh 
relates to a case where the wakif has made no provision 
about the appointment of mutwalli from among his de- 
scendants. The author of the Khatiriyeh supposes that 
the appointment of an outsider in the presence of a de- 
scendant of the wdkif is necessarily bad; this view is 
wrong as explained above. It is only where the wakif 
has made a condition that the office shall be confined to 
the members of his family that the Kazi cannot appoint 
an outsider.! 

But even where there exists a condition to that effect, 
an outsider may be appointed, if there is no fit and proper 
person to be found among the descendants or relatives 
of the wikif, and a descendant or relative of the wakif 
succeeding to the office of towliut, if he proves himself 
unworthy or commits a breach of trust, can be removed, 
and, in the absence of any other member of the wikif’s 
family qualified to take his place, an outsider can be 
appointed, for when the wikif himsclf can be removed 
for breach of trust, a fortiort other people can be removed 
also for misbehaviour. In a case where a descendant 
or relative or a neighbour of the wikif is not willing to 
accept the office without a salary, and an outsider is 
willing to accept it without a salary, the Kazi should 
see whose appointment would be most beneficial to the 
wakf and who is the fittest for the appointment. 

Should the mutwalli in his lifetime and in health 
appoint another in his place, the appointment will be 
lawful and valid, if the mutwalli has obtained the tow- 
liut with that condition “in a general manner.” In that 
easc the mutwalli so appointing another person in his 

1 Radd-ul-Muhtar, III, p. 636. 
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place will not be able to remove the latter, unless the 
wakif, in confiding the trust, empowered him to assign 
the trust to another, and also to remove the trustce. 

As regards the appointment by the mutwalli of a kdim 
mokdm or substitute in his place, the restriction men- 
tioned above refers to the appointment of a permanent 
and substantive substitute, who would occupy the posi- 
tion and exercise the full powers of the mutwalli, in fact 
succeed him in the office. Such an appointment can only 
be made by the mutwalli on his death-bed or in death- 
illness. This restriction does not apply to the appoint- 
ment of a deputy or agent.’ And in the Fatah it is stated 
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that the mutwalli is empowered to appoint such persons 
as deputies, as are able to discharge the duties connected 
with the office, or which are incumbent on the mutwalli. 
The mutwalli has the power of removing his deputy and 
appointing another in his place. If the mutwalli becomes 
insane, the appointment of his deputy becomes vacated 
of itself; and the Kazi becomes entitled to appoint a 
substitute for the mutwalli. This applies to all cases, 
both where the mutwalli has been appointed by the Kazi 
and by the wikif. 

Where the appointment of the mutwalli is “ general,’””! 
the mutwalli has the power of assigning the trust to 
another, not otherwise.? 

As regards the meaning of the term “ general ’’ the com- 
mentator seems doubtful. “ Probably,”’ he says, “it means 
that if the wikif or Kazi make a condition, at the time 
of appointing the mutwalli, that he should have the power 
of transferring the trust to another and substituting that 
other in his own place, by a sanad-i-wakf or wasiut, 
should necessity arise for it, such a condition would carry 
with it the power on the part of the mutwalli to appoint 
another mutwalli during his lifetime. When he has once 
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ee exercised the power, he cannot cancel the appointment. i 
_— the appointment of the mutwalli, or the assignment to him 
of the trust, is not est Un gle or general in its nature 
as stated above, in other words when the mutwalli does not 
possess general powers, he cannot assign the trust to 
another ‘in health,” whilst capable of discharging the 
functions of the office; but [if there are no provisions in 
the wakfnamah regulating the mode of succession,| he 
can appoint a successor in death-illness.1 The reason of 
this is stated by Kazi Khan to consist in the fact that 
the mutwalli is in the position of an executor, and like an 
executor he has the power of appointing on his deathbed 
another executor in his place to perform the functions 
which appertain to him. As an executor has no power 
to resign the executorship which he has once accepted, 
without the permission of the Kazi, so a mutwalli cannot 
withdraw from a trust without such permission. The 
appointment of another mutwalli by one who does not 
possess general powers, without the leave of the Kazi, 
is tantamount to a withdrawal of the incumbent from 
office, yet he remains responsible, unless the appointment 
or transfer of the trust is subsequently confirmed by the 
Kazi. 

When a condition is made in the wakfnamah that upon 
the death of each mutwalli, the power of appointing his 
successor will rest with the judge, a mutwalli cannot 
appoint a successor to himself either in health or illness. 
Aud upon the decease of each incumbent, the Kazi shall 
appoint a successor. 

The wakif has the power of removing the mutwalli only 
when he has reserved a power to that effect and the 
fatwa is according to this rule. 


1 1 Sel. Rep. p.17. Sco Appendix. 
* Radd-ul-Muhtar, p. 638. There is a difference between Abi Yusuf 
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If the wikif has appointed no mutwalli, and the Kazi 
has appointed one, the wikif has no power to remove the 
person appointed by the Kazi. 

When an allowance is fixed for a person in the wakf- 
namah, and it is declared that upon his death such 
allowance shall go to another, if the person for whom 
the allowance is fixed assigns his interest to a third 
person, upon the decease of the original beneficiary, the 
allowance shall go to the person appointed by the wikif 
and not to the assignee of the original beneficiary. 

If a person make a wakf and appoint Abdullah the 
mutwalli thereof, and declare that upon Abdullah’s death, 
Zaid shall be the mutwalli, Abdullah has no power to 
devise the mutwalliship to another, and Zaid will be the 
mutwalli notwithstanding any appointment made by Ab- 
dullah. And Allimahal-Hanouti has held that when a 
person has declared that the towliut of any wakf should 
be given to the “most discreet of his descendants ; and 
one of them, being the mutwalli for the time, appoints 
his son-in-law as the mutwalli and dies, the ftowlwut shall 
nevertheless go to such person among the descendants of 
the wakif as fulfils the condition in the wakfnamah.”” Any 
appointment contrary to the terms of the wakf or condi- 
tions laid down by the wakif are invalid. There is no 
authority to show that the servitors of the mosque can 
remove the mutwalli, though the mutwalli can remove 
them for unfitness or misconduct or any fault.! 


and Mohammed on this point. Abt Yusuf holds that the wikif is abso- 
lutely entitled to remove the mutwalli appointed by himself whether he 
has rescrved the power or not. Mohammed differs, holding that it ig 
only when the wakif has reserved the power that he can remove the 
mutwalli, without any misfeasance; and the fatwa is according to Mo- 
hammed’s view; Tashth-wl-kuddri by Allimah al-Kasem ; sec the case of 
Hidayatunnissa v. Afzal Hossain, 2 N. W. P. Rep. p. 420. 
1 Radd-ul-Muhtdar, HI, p. 639. 
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The person who builds the mosque has a better title 
to appoint its muezzin and imam than the congregation, 
but should the congregation appoint a better and more 
qualified person, their appointment would be preferred. 

In the appointment of imam and muezzin to a mosque, 
when there is no mutwalli, the power of nomination and 
appointment is given to the wikif’s descendants and the 
members of his family, preferentially to others. This is 
the view stated in the Ashbah. 

In the matter of building and repairing a mosque the 
person who has erected the mosque, and his descendants, 
are preferred to the congregation or outsiders. This is 
according to the Anfa-ul-wasiil. 

If the wikif makes a condition that the administration 
should devolve on “the most intelligent’? (o#), ) it 
implies the most intelligent among his descendants; and 
according to a fatwa of Munla Abt Saood, if there are 
two of them equally intelligent, they both should be 
associated together in the office. Inthe Nahr’, however, 
it is stated from the Asadf that if the wikif has declared 
that the towliut should be for the most qualified ( U9" ) 
among his children, and there are two equally qualified, 
the towliut shall go tothe one who is the oldest in age, and 
in this there will be no distinction of sex. And if among the 
two, one is very pious and the other is best acquainted 
with the aitairs of the wasf and its management, the 
towliut should be given to the latter, if he is trust- 
worthy. The commentator adds that the dictum in the 
Nahr particularizes the view of Abt Saood, for it declares 
that when excellence is required to be joined with 
intelligence, and there are two equally intelligent and 
virtuous, regard is to be paid to age. And according to 
the Bahr (after the Zahiria,) if all the descendants are 


1 Nahr-i-Faik. 
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equal in integrity and piety, in learning and uprightness 
and age, the one who is best acquainted with the affairs 
of the wakf and is most capable to discharge the duties 
connected with the trust, whether male or female, is to be 
preferred. According to the Bahr, rushd or intelligence 
refers to the ability to perform the work and honestly to 
discharge the duties of the office.’ In the Asadf also, it 
is stated that when two of the descendants are equally 
qualified, so far as the qualities of the mind are con- 
cerned, the towliut will go according to seniority ; and the 
fact that one is a male and the other a female will make 
no difference. But the person best acquainted with the 
business of the wakf will be preferred. In the Ismailya 
there is a dictum to the effect that where two people are 
equally qualified in all respects a male is to be preferred 
to a female. 

When the wakif declares that the fowliut should be 
vested in the “ fittest’? among his children, and there 
is no fit person to be found among them, the Kazi has 
the power to appoint a stranger to the office until such 
time as a proper person among the wakif’s descendants 
can be found. If among the children there is a properly 
qualitied person and he is absent, and there is no one 
else among them to take his place until his return, the 
Kazi has the power to appoint a stranger to be his sub- 
stitute until he returns to take the office. If there are 
two children, one more qualified than the other, the one 
who is the fitter of the two should take the office, and 
after him should come the other. 

The words ndézr, kyim and mutwalli used separately, 
convey one and the same meaning, wz., the administrator 
of a trust.? But it often happens that at the time of 
appointing a mutwalli, the wikif also appoints a nazir, 


1 Radd-ul-Muhtar, III, p. 666. ? Radd-ul-Muhtar, III, p. 667. 
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@ supervisor over the mutwalli. In that case, the 
nazir has no power over the disbursements, but his 
duties would be simply of a controlling and supervising 
character, and the mutwalli shall not make disbursements 
without the knowledge or permission of the ndzir. The 
sume principle applies to a ndzir appointed over an 
executor; as a matter of fact, the principles which apply 
to the duties of mutwallis and nazirs in the case of 
wakfs are taken from the principles of the law relating 
to the duties of executors. 

Though there be a condition to the effect that the 
mutwalli cannot be removed under any circumstance, 
even though guilty of misconduct, the mutwalli can be 
removed if proved guilty of misfeasance. 

The builder of a mosque is the person who has a pre- 
ferential title to appoint the officers, such as imam, 
muezzin &c., for the service thereof, and this is the ap- 
proved doctrine. If the person appointed by the wakif 
is incompetent or unfit, the congregation have a right 
to select a more fit person. 

The Kazi, as the general superintendent of all charitics, 
in his capacity of the representative of the Sultan, has the 
power of empowering the mutwalli to grant leases for a 
longer period than provided for by the walkif. If no 
term is limited by the wakif, it is discretionary with the 
mutwalli to grant a lease for any term which may prove 
advantageous to the wakf. Generally, a lease of a house 
should not exceed a year, and of land a period of three 
years; but the application of the principle will depend 
on the proper discretion of the mutwalli, the requirements 
of the wakf, and the custom of the locality. The jurists 
of Balkh and Abi Lais have held that even when there 
is no restriction in a wakfnamah, the mutwalli should 
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not lease lands for more than 3 years without the leave of 
the Kazi.! And the fatwa is according to this view. 

A person who alleges to be beneficially interested, joint- 
ly with others, in a wakf property, the character of which 
is in dispute, is entitled to sue for its recovery, if it is mis- 
appropriated, with the leave of the Kazi, without any 
difference of opinion. If he sues without such leave, 
there are two opinions regarding the question. But the 
more correct view is that he cannot sue for the posses- 
sion of the property, because he is only entitled to an in- 
terest in its income. A person who is the sole beneficiary 
may sue without such leave. 

When there are several people entitled to the benefit of 
a wakf, some of them may sue the others for embezzle- 
ment. 

Some of the persons interested may sue on behalf of 
the entire body even without leave of the Kazi, when the 
property is admittedly wakf. 

A person who is only beneficially entitled in a trust- 
property has no power to lease the same, unless he is the 
mutwalli thereof, or has been empowered, in the absence 
of a mutwalli, to do so by the Kazi. 

If the deed of wakf is lost and the conditions and the 
mode of disbursement connected with it are unknown, its 
application will be to such objects as are in accordance 
with existing usages and customs. 

Property purchased by the mutwalli out of the wakf 
funds becomes wakf without any express declaration, sub- 
ject to the same conditions as the original trust-property. 

1 The Kazi is the curator and guardian of the intcrests of persons who 
are dead or absent or unborn, of the poor, the indigent, as well as the 
custodian of the property of a deceased person and of things which are 
picked up. 

2 This branch of the subject will be more fully troated in a later 
chapter. 
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But it may be sold or exchanged for some other pro- 
perty, in case there is any need for it, and such other 
property would be wakf similarly. 

The salaries of the imam, khatib, muezzin &c., which 
have already become due will be paid on the death of any 
one of them to their heirs. In the case of wakfs in favour 
of children, the heirs of the deceased beneficiaries are en- 
titled to share in the rents and profits, which have been 
realized and are therefore distributable, or which are ac- 
cruing. 

If a student absents himself from the madrassa, he 
does not lose his former allowance which has already 
accrued. due, nor his future allowance, if he has absent- 
ed himself in the pursuit of learning (without severing 
his connection with his madrassa and with the permis- 
sion of his master,) or has been absent for 15 days only on 
lawful grounds, that is, in search of livelihood; or has 
gone on hajj, but has not been away for more than three 
months. 

Leave is allowed to the servitors of a wakf on lawful 
grounds, and they do not lose their allowance whilst on 
leave unless a deputy is appointed to officiate for them 
during their absence. 

The Kazi has no power to fix allowances not provided 
for by the wakif, but he can determine the amount of the 
allowances provided for by the wikif. If there is a pro- 
vision that the mutwalli should fix the amount, the 
Kazi has no power. The Khair-ur-Ramli has stated in 
his commentary’ on the Bahr that the restriction on the 
powers of the Kazi refers to a case where the wiki has 
expressly stated that the wakf is not public in its nature 
and the Kazi shall have no authority over it. “ This of 
course refers to wakfs created by private individuals. 


2 viz. the Khairiyeh. 
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Royal wakfs are clearly subject to the jurisdiction of the 
Kazi.” 

In fixing the salary of the mutwalli, regard should be 
paid by the Kazi to the customary allowance at the time, 
but it should not exceed one-tenth of the income. “ Of 
course,” the wAkif can fix any amount, and even if it is 
more than one tenth it would be valid; but if he fixes too 
low a sum, the Kazi has the power upon the application 
of the mutwalli to fix a proper salary. 

The mutwalli has no power to increase the allowance 
of the imam or khatib. The Kazi has the power to 
increase the allowance, provided in his discretion it is 
necessary to do so for the benefit of the mosque, or when 
it is impossible to obtain a proper man to discharge the 
duties on account of the low salary fixed by the wakif. 
And this principle applies to the appoimtment of every 
servant, ¢. g., a muezzin, a muddaris &c. If these men 
cannot be had on the salaries fixed by the wikif, the judge 
has the power of increasing their salaries from the balance 
of the fund. The Kazi has the power of making provi- 
sions regarding the application of the balance of the 
income, in consultation with the members of the grantor’s 
family or the beneficiaries. 

The Kazi cannot remove a mutwalli, whether appointed 
by the wakif or himself, merely on the complaint of the 
hagdars (beneficiaries) but can do so upon proof of mis- 
feasance or breach of trust.1 

But though the Kazi has no power to remove the mut- 
walli merely upon the complaint of the hagdars, yet upon 
receiving a complaint, if he consider the complaint to be 
bond fide and reasonable he can associate another trust- 
worthy person with the mutwalli and fix a remuneration 


1 Authority quoted is the Jama-ul-Fusalain. 
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for him, either out of the allowance of the mutwalli or 
from the general funds.! 

Similarly the Kazi has no power to remove an executor 
appointed by the deceased merely on the complaint of 
anybody without proof. 

Any loss sustained by the wakf through the wilful 
neglect of the mutwalli shall be made good by him. It is 
doubtful, however, whether a gratuitous mutwalli would 
be liable for any loss which is occasioned merely through 
neglect to the wakf. 

A mutwalli cannot contract debts for the wakf unless 
they are made in consequence or in pursuance of the 
directions given by the wakif. The mutwalli cannot 
create any charge on the wakf estate or incur liabilities 
for which the wakf estate might be liable, unless such 
charge is created or debt is incurred under express powers 
given by the wakif. This restriction does not apply to 
the powers of the executor, for it is lawful for him to 
contract debts for the necessaries of the minors confided 
to his charge, and the infant and his estate would be 
lable for such debts as are incurred bond fide by the 
executor for the infant.? But the wakf cannot under 
any circumstance, in the absence of any provision in the 
wakinamah to that effect, be made liable for any debt 
contracted by the mutwalli on his own responsibility. 
A debt contracted by the mutwalli is his personal debt. 
Should it become necessary to incur a debt for the wakf 
or to create a charge on the estate, the mutwalli can only 
do so with the sanction of the Kazi previously obtained. 
This principle does not refer to such debts which, owing 
to the exigencies of society, must necessarily be contract- 

1 After tho Khassaf and Anfa-ul-Wasail. 


2 Radd-ul-Muhtar, IF p. 649. 
3 According to Abu Lais; See seg. On alienations. 
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ed from day to day for the due discharge of the works of 
the trust; for example, a debt to the oilman for the oil to 
light the mosque, to the baker to supply bread for the 
students of a madrassa, all these can only be paid at 
periodical intervals. The wakf estate must remain liable 
for such necessary debts. 

The mutwalli has no power to create an incumbrance 
on the wakf property without the sanction of the Kazi. 

If the mutwalli has advanced money to the wakf estate 
for the purpose of protecting the interests of the wahf, 
he can repay himself out of the profits of the wakf pro- 
perty coming into his hands.‘ But when the mutwalli 
has any claim against the wakf estate for advances 
made by himself, he has to establish such claim by valid 
proof, otherwise it will not be maintainable. The mut- 
walli is, therefore, bound to keep clear distinct accounts 
of his expenses with vouchers and other proofs ;in which 
case a claim for any credit given by the mutwalli to the 
wakf would be maintainable, and such advances will be 
liquidated out of the rents and profits of the wakf pro- 
perty. But the wakf estate cannot be charged with any 
debt either to the mutwalli or anybody else, without the 
sanction of the Kazi previously obtained. 


Section ITT. 
THE LEASE OF WAKF PROPERTY. 


The jurist Abi Jafar? says that where the wakif has 
made no provision in the wakfnamah about the grant of 
leases in respect of the wakf property, the mutwalli is 
authorised to grant a lease thereof, subject to the condi- 
tion that he should not lease a house for a longer term 


Radd-ul-Muhtar III, p. 650. 2 Kazi Khan. 
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than one year (unless it is customary, or would be to the 
advantage of the wakf to doso;) for a long lease is apt 
to give rise to confusion in the enjoyment of rights. 
And he may not give a longer lease of land for cultiva- 
tion on the average for more than three years, unless it is 
for the advantage of the wakf, and is done with the sanc- 
tion of the Kazi. When there is a provision in the wakf- 
namah relating to the grant of a lease of the land for a 
term of one year, and the mutwalli grants a longer lease, 
the Kazi shall consider whether it is to the benefit of the 
wakf. If it be not, he can set it aside. The jurist Abi 
Bakr Mohammed ibn Fazl and Imam Abu’] Hassan Ali- 
as-Sugdi are agreed on this point. But the jurist Abi 
Lais makes no distinction between houses and lands and 
declares that a mutwalli may validly grant a lease for 
three years of all kinds of property without the sanction 
of the Kazi. 

The judge, however, can authorise the grant of a lease 
for any term which may in his discretion be advantage- 
ous to the waif.} 

“Tf an executor or guardian leases the property be- 
longing to his ward without the proper customary rent, 
or if a mutwalli acts in that manner in respect of wakf 
property, in all such cases, according to the illustrious 
Imam Abi Bakr Mohammed ibn Fazl, the lessee will be 
regarded as a ghdsib (embezzler ;) but Khassaf holds that 
he will not be treated as a wrong-doer but will be liable 
for the proper customary rent. And the fatwa is accord- 
ing to this latter view.” 

A lease given by a mutwalli is not cancelled by his 
death. 

The lessee of wakf properties can plant trees or make 


1 Soe also Dalrymple v. Khoondkar Azeezul Islam, 8. D. A., 1858, p. 586 ; 
Shoojat Ali v. Zumeer-ooddeen, 5 W. K. 158- 
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erections on the land leased to him, provided such act 
does not in any way injuriously affect the property, but 
he cannot dig a reservoir or tank; even the mutwalli’s 
permission would justify his doing only such acts as are 
beneficial to the trust property.! 

The lessee can remove such erections as he has built 
with his own money, provided their removal does not 
damage the property. If it does, the lessee will not be 
entitled to remove such erections. 

Regarding erections on wakf lands, the following rules 
are applicable :— 

‘Tf the mutwalli of the wakf erects the building, with 
the property of the wakf or the imcome of the trust- 
property, the building becomes the property of the wakf, 
whether the erection be for the wakf or for himself, or 
whether it was erected generally without any specific 
purpose. If the erection was made with his own money 
or materials, but it is erected for the wakf, or generally, 
then also it belongs to the wakf property, unless the 
wikif himself is the mutwalli and the erection is made 
without any expressed purpose, in which case it remains 
his property, asis stated in the Zakhira. If the mutwalli 
erects the building with his own money for his own 
especial purpose and keeps evidence of the fact that it is 
erected for such purpose out of his own funds, it will remain 
his property, and this is what is stated in the Kunia and 
Mujtaba. 

When a person, other than the mutwalli, erects a build- 
ing on wakf property, for the use of the wakf (though 
temporarily and with the object of taking it back), if the 
erection is made with the permission of the mutwalli, 
it becomes wakf. The same is also the case when the 
erection is made without the mutwalli’s permission, but 


1 Radd-ul-Muhtar, LII, p. 650. 


Vill 
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oo for the use of the wa%f; but, where the building is erected 
—— for the private purposes of the person erecting it, or 
where it is made generally without any expressed object, 
it will be lawful for him to remove it, provided no loss 
accrues to the wakf property in the removal. In the 
Fatdwa--Kazi Khan, it is stated that if a person plant 
trees 1n a mosque they become the property of the 
mosque. If a mutwalli were to lease the wakf lands to 
his father or son’ it would not be valid unless the rent is 
higher than is usually current, as in the case of an 
executor, who cannot sell the property of a minor unless 
at a higher price. 

If the wdkif has made a condition that no lease shall 
be granted for more than one year, and it appears that a 
longer lease is good for the trust estate, then the mut- 
walli should apply for leave to the Kazi to grant a longer 

lease and should act according to the Kazi’s directions. 


Section LV. 


THE RULES OF TOWLIUT ACCORDING TO KAZI 
KHAN. 


According to Abi Yusuf, consignment to a mutwalli is 
not necessary to constitute a valid wakf, though it is ac- 
cording to Mohammed. Abt Yusuf holds that the towliut 
remains for the wikif even though he has made no condi- 
tion to that effect, unless he has appointed somebody else. 

The jurists of Balkh have adopted the opinion of Abi 
Yusuf, and our jurists (that is of Bokhara) have adopted 
the views of Mohammed.? 


1 The principle woflld include any relative or connection. 
2 The jurists of India follow Abd Yusuf. 
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When a person makes a wakf, and at the time of his 
death appoints a person to be his executor without men- 
tioning anything about the wak/, such executor shall be 
nevertheless the mutwalh of the wakf. If a person ap- 
point an executor solely for the wakf, according to Abi 
Yusuf, he will be executor of the wakf alone, though ac- 
cording to Abi Hanifa he will be an executor generally. 

If the wakif makes a condition at or before the de- 
livery of the property to the mutwalli, that he reserves to 
himself the power of removing the mutwalli or changing 
the property, in that case he may do so, but not other- 
wise according to Mohammed.’ According to Abi 
Yusuf he may do so without any reservation of power. 

Ifa person make a wakf and appoint another as the 
mutwalli thereof, and also make it a condition that such 
mutwalli shall not have the power of appointing by testa- 
ment his successor, such condition would be valid. 

If a man in health were to make a wakf of his land for 
the poor and consign the same to a mutwalli; and sub- 
sequently at the time of his death, were to tell his execu- 
tor to give out of the produce of the land, certain shares 
to so and so, and to do whatever the executor thinks best 
with it, and the executor acts up to the wakif’s instruc- 
tions it will not be valid, for the wakf was complete from 
the outset, and the wakif had no power to make any 
alteration unless he reserved the power to himself. 

If a person make a wakf during his lifetime, but do 
not appoint a mutwalli thereof even when death comes 
upon him, but appoint an executor, such executor will 
be the executor as well as the mutwalli of the wahf. 
This is according to Abi Yusuf and the fatwa is accorde 
ing to him. 

If, however, the wikif appointed a mutwalli for the 

1 The fatwa on this point is according to Mohammed. 
35 
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wakf during his lifetime, his executor will not be the 
mutwalli of the wakf. There is great difference of opi- 
nion among the jurists whether the Ahl--masjid’ can, 
upon the decease of the mutwalli of the mosque, appoint 
another mutwalli in his place without the order of the 
Kazi. The more correct opinion, however, is that such 
appointment will not be valid, although the person so 
appointed if he has discharged any duties connected with 
the trust and incurred lawful expenditure, will not be 
habje for the same.’ 

But when there ina wakf in favour of specific indivi- 
duals limited in number, an appointment made by 
them unanimously of a proper person would be valid 
without the order of the Kazi, but it is preferable to lay 
the matter before the Kazi to appoint a man whom he 
considers fittest for the post. The (modern) jurists hold 
that in these times it is not necessary to apply to the 
Kazi for sanctioning the appointment of mutwalli, as the 
Kazis of our times have proved themselves not trust- 
worthy. Nevertheless, the congregation of the mosque 
have no power to appoint a mutwalli, without informing 
the Kazi and obtaining his sanction to the appointment, in 
other words without ascertaining the opinion of the Kazi. 

A supervisor is not entitled to spend any portion of 
the money of the wak/, for that work is entrusted to the 
mutwalli; and the supervisor’s duty is to superintend and 
protect the interests of the wakf. 

If a person in his (death)-illness were to direct his 
executor to spend out of the rents of his house ten dirhems 
every month in the purchase of food and to distribute the 


1 The congregation. 
2 It will be seon that according to the Radd-ul-Muhtir this view has 


been abandoned by the modern lawyers, who hold such appointments 
valid. 
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same among the poor, the house would become wakf. In 
other words, it would be tantamount to his declaring 
that, ‘I have constituted my house a wakf after my death 
tor the poor.” 

It is lawful for a mutwalli with the income of a wak/ 
to erect shops, houses &c., which may yield profit to the 
wakf, as all this is for the benefit of the wakf. All pro- 
perties purchased by the mutwalli out of the proceeds of 
the wakf become part of the wakf and are subject to the 
same legal incidents as the original wak/ estate. And the 
mutwalli will not be entitled to dispose of them without 
the sanction of the Kazi. 

If the directions of the wikif, or the rules for the ad- 
ministration of the trust cannot be ascertained, the mut- 
walli should ascertain the. practice of his predecessor and 
act accordingly. The mutwalli is not entitled to under- 
take any expenditure utterly inconsistent with the origi- 
nal character of the wakf, for example, a mutwalli of a 
mosque is not entitled to purchase cloth from the funds 
of the mosque and distribute the same among the poor ; 
and if he does so, he will be liable to pay the money from 
his own pocket. 

If a mutwalli contract a debt for the purchase of ne- 
cessary articles for the mosque, when there is no money 
of the mosque in hand, in other words, if he has 
purchased goods for the wakf intending to pay for the 
same on realizing the rents thereof, or if he has paid for 
the same from his own pocket, he is entitled to pay the 
debt when the rents come into his hands or recoup him- 
self as the case may be. 

The mutwalli, however, is not entitled under any cir- 
cumstance to create any incumbrance by way of mort- 
gage upon the wakf property. Nor can the beneficiaries 
hypothecate wakf property. Accordingly, if the mutwalli 
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Lecture mortgages the wakf property and the mortgagee takes pos- 
ee geasion of the same, he will be liable for the customary 
rent thereof. 

In the same way, if a mutwalli sells certain wakf 
lands, and subsequently the sale is set aside by the Kazi, 
the purchaser, if he takes possession of the said lands, 
will be liable for mesne profits, calculated upon the 
customary rates. 

If a person finds a trove belonging to the wak/f, the 
mutwalli may give something out of the same to the 
finder if he is poor. 

A mutwalli may, when suffering from death-illness en- 
trust the towliut to another person, that is, appoint a mut- 
walli in his stead, for the mutwalli is like an executor, 
and the executor is empowered to appoint an executor to 
the original testator. 

If some portion of the building of the wakf is so dila- 
pidated as to endanger the safety of others, and the 
neighbours insist upon the mutwalli repairing the same, 
and it happen that the mutwalli has no funds wherewith 
to repair the building, he can with the permission of the 
Kazi, contract a debt for that purpose. Debts can be in- 
curred by the mutwalli only when there are no wakf funds 
in his hands to meet the requirements of the wakf. The 
mutwalli is authorized to deduct from the wak/f income 
any sums spent by him legitimately for the purposes of 
the wakf out of his own pocket. 

If a person make a wakf of his lands for the poor, with- 
out specifically providing for the cost of repairs or culti- 
vation, the income will nevertheless be first employed in 
paying the khiraj or tax, and then for the payment of the 
cost of collection, maintenance, repair, cultivation and 
such like matters, ‘and the residue (after defraying the 
said costs) will be applied for the poor, e. g., if the 
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wakf consists of lands covered with date trees, the mut- 
walli should first pay out the expense of planting new 
date-trees and keeping up the old ones, for making walls 
and dams, so that the fruit-trees may not be exhausted 
or killed. If any portion of the land dedicated is uncul- 
tnrable, the mutwalli should take from the income the 
expense of rendering it fertile. If barns for storing 
grain, or reservoir for storing water be necessary for the 
irrigation of the lands, the mutwalli is entitled to spend a 
portion of the income for that purpose. If the wakf land 
is contiguous to the city, and it is more profitable for the 
wakf that it should be let to tenants than be used for 
cultivation, the mutwalli may erect buildings for tenants 
or let the land to them without buildings. 

Mohammed says, that if the wakf lands become uncul- 
turable, and cease to yield any income, and the mutwalli 
can, with its price, get another piece of land yielding more 
profit, it is proper that he should do so; that is, he should 
[with the requisite permission, | scll the land and with its 
price buy another piece. But if the land is far away 
from towns so that buildings will not yield any profit, he 
may not erect buildings. Aba Jafar has held that when 
the wikif has made no provision regarding the mode in 
which the land should be used, the mutwalli is autho- 
rized to use the land to the best advantage for the cestw 
qui trust, but he cannot give a long lease, without the 
sanction of the Kuzi. 

If a wakif has made a condition that the mutwalli 
shall not grant a long lease of the wakf, and people are 
not willing to take a short lease thereof, and it is to the 
advantage of the wakf that a long lease should be given, 
the mutwalli should prefer the matter before the Kazi, 
who, if he deems necessary, can make an order to that 
effect, “for the Kazi is the guardian of the poor.” If 
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the wakif has made a condition that the mutwalli shall 
not grant a long lease unless he deems that it would be 
productive of great benefit to the cestui qui trust, the 
mutwalli can give the lease in case of necessity, without 
reference to the Kazi. 

If a man make a wakf of some property and declare 
that the mutwalli may give the income thereof to whom- 


Discretionary soever he likes, or may apply the proceeds thereof accord- 


Trusts. 


ing to his discretion, it is lawful,—and the mutwalli may 
give it to both rich and poor.! 


1 Though in tho caso of these discretionary trusts, the administration 
of the wakf is left to the discretion of the trustee, still, ‘ the power is 
accompanied with a duty and meant to be exercised,” and the Kazi will 
compel the mutwalli to apply the income to charitable purposes ; comp. 
Lewin on Trusts, p. 530. 
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CHAPTER IX. 


Section I. 
THE POWERS OF THE WAKIF. 


According to Abi Yusuf, it is lawful for the appropria- Lrcrurr 
tor to reserve the profits and income as well as the fad ) 
management thereof for himself; and the fatwa is ac- oe 
cording to him,’ 

It is also lawful for the wikif to make a condition to 

the effect that the wakf premises may be exchanged for 
other property or sold, and the proceeds thereof invested 
for the purposes of the wak/f in other lands or investments, 
with which the objects of the trust may be carried out. 
With reference to the reservation of the profits by the 
wakif for his personal benefit, the commentator observes 
that the walif has the power of reserving the profits 
wholly or partially.? 

The result is that according to Abi Yusuf, a dedica- 
tion in favour of one’s self is valid, whilst according to 
Mohammed it is invalid. 

According to Abi Yusuf a person may dedicate in 
favour of his slaves. 

There isa statement in Kazi Khan that when a per- 
son makes a wakf on himself and another, the wakf so 
far as regards that person will be valid and not with re- 
ference to himself; and if he says that that person 
should take after him, the whole wakf would be void. 

1 Fulton’s Reports, p. 345. 


2 According to Mohammed the appropriator cannot reserve any por- 
tion of the profits for himself. 
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‘‘This statement is founded upon ‘ weak’ authority ; 
in fact it is not recognized as law, and so it is stated in 
the Bahr.’? That such a wakf is lawful is founded upon 
the most distinct authority.’ 

‘‘ The fatwa is according to the doctrine of Abi Yusuf, 
which has been adopted by Sadr-ush-Shaheed and the 
jurists of Balkh. And in the Bahr it is stated from 
Hawi, that the doctrine has been adopted for the fatwa, 
in order to serve as an inducement to people to make 
wakf and to be charitable.’’? 

As regards the power to exchange the wakf property, for 
other property, the question resolves itself into three heads ; 
(1) if the donor has reserved to himself or to the mutwallis 
generally the power of making the exchange, in such a 
case, the exchange may be made without any question ; 
(2) if no power is reserved, but the property yields no 
profit, then the exchange may be made with leave of the 
Kazi; (3) if itis simply advantageous for the wakf to 
make the exchange, in such a case the exchange is not 
lawful. 

The wakif according to Abi Yusuf, can lawfully reserve 
for himself the power of exchange and Kazi Khan has 
said that this is correct, and in another place that it is 
correct bil-ymaa, by consensus. 

A mere reservation of power to sell would lead to the 
invalidity of the wakf, unless the power of investing the 
proceeds in other property subject to the same trusts is 
attached to it, either directly or indirectly. 


} Radd-ul-Muhtar, ITI, p. 598. 

2 Ibid. 
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If a person declare, that if necessary the wakf land may 
be sold and the proceeds invested in other property, all 
the incidents of wakf would attach to the new property 
which will be subject to the same conditions as the origi- 
nal property.” 

The wikif may lawfully reserve to himself the power 
of excluding any person from the benefit of the trust or 
adding to the number of the beneficiaries or making 
reduction in their allowances. 

Though the wakif make a condition that the king or 
Kazi should not interfere in the management of the wakf, 
still the Kazi will have his superintendence over it, for 
his supervision is above everything.’ 

A wakf house situated in one mahulla cannot be ex- 
changed for a house in another mahulla, unless the loca- 
lity is more advantageous. The Allimah has laid a 
further restriction on the freedom of altering the invest- 
ment, by imposing a condition that the thing for which 
the wakf property is exchanged, or the new investment, 
should be of the same nature as the former property. In 
the Radd, however, the commentator holds that there 
should be no such restriction, as it 1s essential to see 
which investment would be most profitable. For exam- 
ple, a man may have made a wakf of shops and it may be 
more profitable to invest in land the proceeds arising 
from the sale of such shops, as yielding a larger income 
for the purposes of the wakf. Hence, when the power is 
vested in the mutwalli or the walif to dispose of the 
wakf property and invest the proceeds in other property 
similarly subject to the condition of wakf, there should be 
no such restriction as to insist that the new property 
should be of the same character or nature as the former 


property. 


1 Radd-ul-Muhtar, Il], p. 599. ? After the Buhr. 
36 
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The proceeds of wakf property may be invested in 
dirhems and dinars. It must be remembered, however, 
that when an investment takes the form of actual money 
there is a possibility of the fund being wasted and there- 
fore it is undesirable to keep the proceeds of wakf in that 
shape. If, however, it is ina shape from which profit 
can accrue without loss to the corpus, as in the case of 
Government securities, the investment is lawful. The 
Kazi, and in certain cases the mutwalli, are entitled to 
override any condition made by the wakif which is incon- 
sistent with the nature of the wakf or opposed to the 
requirements of the very object for which the wakf is 
constituted. For example, if there is a condition to the 
effect that the Kazi should not remove the mutwalli 
appointed by the wikif or his successors in office, the 
Kazi would nevertheless be entitled to remove any mut- 
walli who proved himself unfit or commited misfeasance 
or misbehaved himself in the trust. Or, if it is stated in 
the wakfnamah that the mutwalli shall not grant a lease 
of the wakf property for more than one year; and it 
appears that no person is willing to take a lease for a 
year, the Kazi has the power to authorize the mutwalli 
to let the land for more than a year. Or, if the waAkif 
has declared that no alms should be given to the indigent 
who derive their subsistence from a certain mosque, the 
mutwalli is empowered nevertheless to give alms to such 
people. Or, if he has provided that the person for whom 
the wakf is constituted shall get fixed rations daily, the 
mutwalli may, with the consent of the hukdars (bene- 
ficlaries), commute the same into money payment.’ 

The Kazi is also authorized to increase the pay of the 
imam if itis insufficient, and the officer is learned and 
religious, 1. €., deserving. 


2 The commentator states that the boneficiaries are entitled to ask for 
commutation, Radd-ul-Muhtar, p. 601. 
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According to the Zawdhir-ujjawahir, which is a com- 
mentary or the Ashbdh-un-Nazdir, the Kazi has the power 
of associating a mutwalli with the one appointed by the 
wikif even though the w4kif may have made a condition 
against it, should the Kazi consider it would be beneficial 
for the trust to do so.’ 

When the mutwalli or the wikif consider it necessary 
or advantageous for the wakf to sell the property and in- 
vest the proceeds in some other property, or to exchange 
it for another property, he can only do s0 with the per- 
mission of the Kazi learned in the law. 


1 Ibid, p. 602. 

2 In the ordinances of Abfi Saood, there is an order issued by the Sadr- 
ush-shardya of the time, in the year 951 Hojira, declaring that no sale or 
exchange of wakf property should take place without an order of the 
Sultan (or his representative, the Judge) ; Ibid, p. 608. 
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CHAPTER X. 


Srcrion I. 
WAKF TO NON-EXISTING OBJECTS. 


Lecrurt IX. <A wakf is valid even though made in favour of an un- 
Wakf to an born child or a non-existing object. For example, when 
eB cat a wakf is made in favour of Zaid’s children, (and Zaid has 
ing object. no children existing at the time,) or to a musjid which 
has not been erected, the appropriation is valid and the 
rents and profits will be applied to the support of the 
poor, until children are born to Zaid, or the mosque is 
erected. This is according to the Imddiah. In the 
Nahr-ul-faik it is stated further, that when the object for 
which the settlement is made has not come into actual 
existence, but the purpose can be carried into effect, the 
rents and profits will be applied to that purpose so far as 
it is possible to do so. For example, when a man makes 
a grant for the support of the students of a madrassa 
which has not been erected, if lectures are given to 
students in any other building, such students will be 

entitled to support from the wakf. 

The appli: Lhe object of a wakf may be non-existent in two 
ceca ‘he ways :—Firstly, the beneficiary may be non-existing when 
Hanafilaw. the wakf is made, when itis called wakf munkata-ul- 

awwal, and secondly, the persons, for whom the wakf is 
made, may cease to exist after the creation of the wakf, 
when it is called wakf munkata-ul-wasut. Examples of 
both classes of cases are given in Kazi Khan, e. g., a man 
makes a wakf for the children born of his loins, if he has 
no children at the time, it is a wakf munkata-ul-awwal, 
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and the rents and profits will be applied to the benefit of 
the poor. If children are born to him afterwards, then 
the rents and profits will be paid to them.’ 

Similarly as stated in the Asadf, when a settlement is 
made in favour of one’s walad (child), and there is no walad 
existing at the time, but there is a grandson, the income 
of the wakf will be given to the grandchild until a child 
is born to the wakif. 

An example of the second or wakf munkata-ul-wasut 
arises in this way ;—a wakf is made in favour of two sons 
and after them in favour of their children and children’s 
children, and subsequent thereto one of the sons dies 
leaving him surviving the other son, it is a wakf-munkata- 
ul-wasut. In this case, half of the rents and profits will 
go to the surviving son and the remainder to the poor and 
indigent, and when the surviving son dies the entire rent 
and profits will be given to his children,” for the wakif has 
reserved the interest of the wakf for the grandchildren 
only after the demise of both the sons. But should it 
appear that the intention of the wikif was that the sur- 
viving son should take the entire benefit, or the interest 
of the deceased son should descend to his issue, effect 
would be given to such intention. 

The Khairiyeh states the law somewhat differently, viz., 
where the object of the wakf is not existing or ceases to 
exist, the rents and profits will be applied to purposes 
nearest the object for which the donor intended the wakf. 
This view, however, is not according to “us” (that is, 
Hanafi doctors) but represents Shifei doctrines. Ac- 
cording to the Shafeis, where a wakf is made in favour of 
lineal descendants and they fail, the wakf will be applied 
to other people “‘ nearest”? to the wikif.+ 

2 Radd-ul-Muhtar, II, p. 641. 

2 Ibid. 

3 Compare the Shiah law on tho subject. 

4 Ibid, p. 641. Compare the Shiah law on the subject. 
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In the Hawi it is stated (by way of an example) that 
when one reservoir has become destroyed and there exists 
no need for it, the wakfs attached to it would be applied 
in support of other reservoirs.’ 

It is laid down in the Khuldsa, that when a mosque or 
reservoir has fallen to ruin and there is no further need 
for them, the inhabitants having left the neighbourhood, 
the wakfs attached to them will be applied to other 
mosques or reservoirs.” For the same reason, if the Imam 
or his delegate were to withdraw a piece of land from the 
Bait-ul-mal and grant it to an individual for the con- 
struction of a canal for the use of the public, and subse- 
quently, owing to the depopulation of the country there 
exists no need for such a canal, the grantee does not ac- 
quire the land as his private property; he will hold it 
subject to the condition of storing vater for the use of 
flocks and cattle. According to the Shafeis he would take 
it absolutely. 

The Nahr states thus the result of the above princi- 
ples :—‘‘ according to us’’* when the beneficiaries of a 
particular appropriation have ceased to exist, the pro- 
ceeds arising therefrom will be applied to a wakf of the 
same nature. Consequently the wakfs of one mosque 
will be applied to the support of another mosque, and of 
a reservoir to another reservoir. To withdraw land from 
the Bait-ul-mal is analogous to the creation of a wakf. 
And, therefore, when land is thus withdrawn and given to 


1 Thid, p. 642. 

? When the sovereign or imam withdraws a piece of land from the 
Public Treasury (Bait-ul-mal), that is, makes it rent-free and designates 
the purpose to which the income derivable from it should be applied, 
it becomes wakf. Mere withdrawal of land from the (Bait-ul-mal,) or de- 
claring it rent-free, does not render it necessarily wakf, though it resem- 
bles in its nature a wakf. 

3 Meaning the Hanafis. 
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a person for the construction of a canal for the use of Lecrunr 1X. 
the public, it will on the failure of the canal be applied = 
to the watering of the flocks and cattle and similar 
objects. 

When a man makes a wakf of his property,—a moiety— 
in favour of his poor kindred, and a moiety in favour of 
the indigent generally, would the relatives, in case of 
indigence, be entitled to share in any portion of the other 
moiety ? Hillal has answered the question in the nega- 
tive. And Ibrahim-ibn-Khalid SAm4ni agrees with him. 

But [brahim-ibn-Yusuf and Ali-ibn-Ahmed-al-Farsi and 
Abi Jifer Hindw4ni differ, and hold that when the rela- 
tives become poor they are entitled to participate with the 
general indigent. And it is stated in the Nahr, that the 
same is the view of the Kazi-ul-Kuzzit Maulana Ali al- 
Halabi, who wrote his Risala-i-Kubra about the period 
when Maulana Mohammed Shah Baderna’s rule came to 
an end. And in the Kazi Khan it is laid down that, ac- 
cording to the approved doctrine, when a wakf is made in 
favour of an individual and the poor generally, if that 
person subsequently becomes poor he is entitled to parti- 
cipate in the wakf for the poor.} 

According to Kazi Khan, if a man were to makea 
wakf of his land, a moiety in favour of his wife and the 
other in favour of his son Zaid, with a condition that sare eae bs 
upon the wife’s death, her moiety would be wakf for his 
(the grantor’s) children,—Zaid would be entitled to parti- 
cipate in that moiety also as one of the children. The wife’s 
moiety would therefore go to Zaid and the rest of the 
wakif’s children and Zaid’s moiety would be for him alone. 
“‘ There is no difference of opinion on this point.” 

When a wakf puilding falls into ruin, the mutwalli is 
not entitled to sell the trees planted within it for the 

? Ibid, p. 642. 
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purpose of repairing the house, but he can hire out the 
house and with the rent thereof repair the building. The 
conditions laid down by the wikif, if lawful, are to be 
strictly carried out in the same way as if they were the 
commands of the lawgiver.’ 

In carrying out the provisions of the trust the inten- 
tion of the donor must be solicitously regarded, and in 
case his meaning is not distinct recourse should be had to 
evidence to explain the meaning, and the inferential shall 
be considered equally with the actually expressed. 

But when the language is upon the face of it unequi- 
vocal and unambiguous, no outside evidence will be let in 
for the purpose of altering or modifying the intention of 
the wakif. For example, if the wikif has declared that 
he endows certain property for his children who are 
males, no evidence will be admitted to show that he also 
intended to include females. But, where from the lan- 
guage of the wikif itself it can be inferred that he 
meant to include the females, they would participate with 
the male children. In understanding, however, the mean- 
ing of the donor from the actually expressed words, consi- 
deration should be paid to the circumstances of the parti- 
cular case and the customary use of language among the 
people.? 

If the words are capable of two meanings the construc- 
tion most consistent with the intention of the wakif must 
be adopted. 


* Radd-ul-Muhtar, III, p. 643. 2 Ibid, p. 644. 
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CHAPTER XI. 


Section I. 
PRINCIPLES OF CONSTRUCTION. 


When a man makes a wakf and constitutes himself Lucrurr [x, 
mutwalli thereof during his lifetime, and declares that = 
after his death his son A. shall be the mutwalli, and 
after him the fittest and worthiest of his children, the 
latter “‘his”’ refers to A. and not to the wikif. 

If the wakf is for Zaid and Amr and his children, the 
pronoun “ his ” refers to Amr. 

If a man constitute a wakf for his children and such of 
his children’s children as are male, the qualification refers 
to the grandchildren and not to the children. 

Q.—A person makes a wakf for his son named Hassan 
and for his children (os! ), that may be born subse- 
quently, and after them for their children that may be 
male, and after them for his children that may be 
female and for their children. After the constitution of 
the wakf, another son is born to the wikif whose name is 
Mohammed, and subsquently Hassan dies. Does the first 
his refer to Hassan or the wakif, so as to include Moham- 
med in the wakf ? 

A.—The Hanafi Mufti of Egypt, whose name is Moulana 
Shaikh Hassan Sharniblalieh answers the question thus, 
“the pronoun his refers to the wakif, and the Khairiych 
adds this is most consistent with the intention of the 
wakif; and it has been decided that when a word is 
equivocal in its meaning and is capable of a double 
construction, the construction most consistent with the. 

37 
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Lecroure IX. intention of the settlor should be adopted; for in the case 


put, if the pronoun is held to refer to Hassan, the wikif’s 
own child will be excluded.’” 

“The expression Insha-allah is a proviso, an ishisna,’’? 
but it is not equivalent to ila (but). According to the 
Sh4feis, a proviso refers to the whole document and not to 
the immediate provision only. According to the Hanafis, 
it rffers only to the last condition, provided it can be 
separated from the other conditions, otherwise to all. 
For example, if a man were to say I make my house wakf 
for my children and my garden for my brothers, but 
should they go away it shall cease, the proviso refers to 
the condition regarding the brethren. 

But if he had said, “I make this house wakf for my 
children and children’s children, but if they go away it 
will cease to be wakf,”? the proviso would be general. 
Among the Hanafis, if a person make the necessity of a 
qualification a necessary condition to receive the bene- 
fits of a wakf, the qualification refers to the persons 
in immediate connection with whom the condition is 
mentioned. But if it is clear that the qualification refers 
to all it will have effect given to it generally. For 
example, if a person make a wakf for his indigent children 
and his children’s children, the qualification of indigence 
is restricted to the children alone. But if he said the 
wakfis for his children’s children who are indigent, it 
refers to both. 

According to the Shafeis, the qualification would refer 
to all in any case. 

If a person should constitute some portion of his pro- 
perty a sadkah-i-moukoofa for Abdullah and Zaid, the 


1 Ibid. p. 669. $ 
2 When the scttlor makes use of the expression ‘ Insha-Allah,” in con- 
nection with any provision, it must be regarded as precatory. 
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income will go to these as tenants in common, and when L#crunn IX, 
one of them dies his share would go to the poor, and 
upon the demise of both of them the entire rent and 
profits would be given in charity. Similarly, when a 
wakf is in favour of a class (kowm), the rents and 
profits will be divided among them, according to their 
number as tenants in common. And on the death of 
any one of them his share will be given in charity to 
the poor. When the appropriation is made in favour 
of “ the child of Abdullah,” without mentioning a num- 
ber, the children of Abdullah will take as joint-tenants 
and so long as there is any one of his issue living, no- 
thing is to be given in charity to the poor. When two 
persons are named, e. g., Zaid and Amr, and it is 
provided that Zaid should get a half and Amr two- 
thirds, the whole is to be divided into seven parts, 
as in the case of the increase (awl) in inheritance, 
of which three are tobe given to Zaid and four to 
Amr. When a settlement is made in the following 
terms :—“ to Zaid a half and to Amr a third” each is 
to have the portion mentioned for him and the remainder 
is to be divided equally between them. When the wakif 
makes the settlement in these words—“‘ My land is a 
sudkah appropriated for Zaid and Amr and to Zaid out 
of it a third or a hundred dirhems,”’ and is silent as to the 
other, Zaid shall get what is mentioned for him, ‘and 
the remainder is for him of whom nothing has been said.”’ 
And so in all other cases where one is named and silence 
is preserved with regard tothe other. When the wakif has 
provided that each of the beneficiaries should get a spe- 
cific sum, and owing to loss of income, none of them can 
get the exact amount, the actual income will be divided 
in proportion to their respective allowances. But, when 
the income more than covers the allowances, the excess 


shall be shared by them equally. 
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When the appropriation is for a class of persons 
(kowm) and they all reject it, the produce is for the poor. 
But where only some reject it, the whole of the produce 
shall go to those who do not reject, if the designation 
under which the settlement is made is generic and the 
term applies to them all; but if the name is inapplicable to 
them, the share of those who reject passes to the poor. 
Thus when the wikif has said “tothe children of Abdul- 
lah”? and some of them reject, the whole is for those that 
accept. Butif he were to say ‘‘to Zaid and Amr.”’ and 
Zaid rejects, his share passes to the poor. 

An appropriation by a person during his last illness is 
valid to the extent of one-third of his estate, unless it is 
assented to by his heirs. When the appropriation ex- 
ceeds the one-third and is not assented to by the heirs, 
it is void as to the excess. When a person makes his 
land, “‘a sadkah, appropriated to Almighty God, for his 
child and child’s child and his nasil for ever, so long as 
there are any, and after them for the necessitous,”’ and 
this land falls within a third of his property, its produce 
will be divisible among all his heirs according to their 
shares in his heritage ; and, accordingly, if he leave a wife 
and children, an eighth will be given to his wife, or if he 
leave both parents and children, a sixth is to be given to 
his parents,—the remainder, in cither case, being divisible 
among the children, in the proportion of two shares to a 
male and one share toafemale. This is the case when 
the waikif has left children of his own and no grand- 
children. But when he leaves him surviving both chil- 
dren and grandchildren, the other circumstances of the 
case being the same, the produce is to be divided accord- 
ing to the number of the children and grandchildren, 
1. €., per capita, and the portions of the children in this 
division are to be divided among them according to 
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the rules of inheritance, and the portions of the grand- Lecrurn IX. 
children are to be divided among them equally. And 
when the children of the loins are exhausted, the produce 
will be divided among the grandchildren and their nasl, 
the widow and parents taking nothing. If the land in 
question ‘“‘ does not come out”’ of the third of the wikif’s 
estate, but the wakf thereof is assented to by the heirs, 
it is lawful in respect of the whole property dedicated, 
and its income will be divided among the children in 
equal shares (without any preference of the male over 
the female), to the exclusion of the wife and the parents 
who will take nothing. But if the heirs do not assent to 
the dedication, it will take effect as a wakf for the 
poor with respect to the portion forming one-third of the 
wikif’s estate, and the income will be divisible among all 
the heirs according to the rules of inheritance; and on 
the extinction of the appropriator’s descendants the 
produce of that portion will be given to the poor. 
When a wakf is created during the last illness and 
legacies are also made, they will have operation given to 
them out of one-third of the estate. 
If one should say ‘‘ The produce of this my land is to be 
given after my death to the child of Abdullah and his 
nasl,”? it is a bequest of the produce. And in like manner, 
when one has said “ Detain (»—=) it after my death 
ou the child of Abdullah,” or “ My land after my death 
is settled on such a one and his nasl, and is not to be 
sold,”’ all these expressions constitute a bequest of the 
produce. But if he were to say, ‘‘ My land after my death 
is settled on the poor or is a hubs on the poor” this would 
be a lawful wakf. 
If a man were to declare, “ This my land is a sadkah set- Principles 
tled on my child (walad),”’ the produce is for the child of tion accord- 
his loins, males and females taking equally ; and so long as 
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Lecture IX. there is in existence one child of his loins, the produce is 
~~ ¢o him or her only. When there no longer remains one 
of the generation (bain), the produce is to be expended on 
pe the poor, nothing being allowed to the child of a child. 
can be infor- But if he had no child of his loins at the time of the 
Sedan settlement, and there was then a child of a son, the pro- 
oe ae duce is to the son’s child, none of the generations below 
him participating with him, for the child of a son in 
the event of there being no child of the loins comes 
into his place. The child of a daughter is not included, 
according to the Zdéhir-uwr-Rawéyet, which is correct. If 
after this he should have a child of his loins, the future 
produce is to be expended on such child. When there is 
no child of the first or second generation, but there 
happens to be a third, a fourth and a lower generation, 
the third generation and those below them participate 
together, even though there should be many of them. 
Everything that has been said of the words “ my child ” 

is applicable to words “ child of such an one.” 

If one should say, ‘“‘ This my land 1s a sadkah settled on 
my child, and child of my child,” the child of his loins, 
and the child of his child in existence on the day of the 
settlement, and those who are born afterwards are in- 
cluded, and the two generations participate in the pro- 
duce ; but none below them are included, nor the children 
of daughters, according to the Zdhir-ur-Rawdyet : and the 
fatwa is in accordance with it. And if he should say, 
“upon my child, and child of my child, and child of the 
child of my child,” mentioning three generations, the 
produce is to be expended upon his children for ever, so 
long as there are any descendants, and is not to be 
applied to the poor: while one remains the wakj is to 
that one, and the lowest among them, the nearer and 
more remote being alike, unless the appropriator say in 
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making the wakf, “ the nearer is nearer,” or say, “ on my Lacrure IX. 
child, then after them on the child of my child,” or say, a 
‘generation after generation”? (batnan badd batn), when 
a beginning must be made with them with whom the 
appropriator has begun. 

If he should say, “ This my land is a sadkah settled on 
my children (awldd,) ’’ all generations are included on ac- 
count of the general character of the name; but the 
whole is to the first generation while any remain; and 
when they are exhausted, to the second; and when they 
are exhausted, to the third and fourth and fifth, all these 
generations participating in the division, and the nearer, 
and more remote being alike. If he should say, “I have 
settled it on my children,” and he has only one child at the 
time of the produce, half of it will be for that child and 
half to the poor. But if the words were “on my child,” 
and he has only one, the whole of the appropriation is for 
that child. So, also, when he has had several children and 
they have failed, leaving only one remaining. A man 
appropriates an estate by the words, ‘‘ sadkah on his two 
children, and when they fail then upon the children of 
both, and the children of the children of both for ever 
so long as there are descendants,”’ and one of the children 
dies leaving a child, half of the produce is to be expended 
on the surviving child, and half to the poor; but when 
the second of the children of the appropriator dies, the 
whole of the produce is to be expended on the children 
of the two, and the children of the children of the 
two. If he should say, “ This estate is sadkah settled on 
the needy of my children,” and there is only one needy 
child among them, the half of the produce is to be ex- 
pended on him and half on the poor. 

If a person should say, “‘ This my land is a sadkah set- 
tled on my sons,’ and he has two or more sons, the pro- 
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Lecture [X.duceis to them. If he have but one atthe time of the 


existence of the produce, half of it is to him and the 
other half to the poor; and if he have sons and daughters, 
the produce is to them equally, according to Hillal, and 
this is correct, and is as if he had said, “‘ My land is set- 
tled on my brothers,” having brothers and sisters, when 
all would participate. And if he should say, “ upon my 
sons,” and he has no sons, but only daughters, the pro- 
duce would be for the poor; and in like manner, if he 
should say, “‘ upon my daughters,” and he has only sons, 
the produce would be given to the poor. 

If one should settle his estate on his son, and his 
children, and their children for ever, so long as there are 
descendants, the produce is to be divided among them, 
according to the number of heads, males and females 
being on an equal footing, and the children of daughters 
being included. 

If one should make a settlement on his nasl, or zureeut 
(both words meaning progeny), the children of his sons 
and the children of his daughters would be included, 
whether near or remote. But if the settlement were on 
one who is related to him (mun yunsibo), the children of 
daughters would not be included. 

A man declares, “‘My land is sadkah settled on my 
child and my nasl,”’ the settlement is valid, and the males 
and females of his children and children’s children are 
included ; the near and the remote, the children of sons 
and the children of daughters, the free and slave, being 
all equal, though the shares of the slaves belong to their 
master. And if he should say, ‘I have settled it on my 
child and my nasl,”’ and he has a grandchild at the time, 
but achild of his loins is born to him after the settle- 
ment, they both participate in the benefit. So also, if he 
should say, “This my land is sadkah, settled on my 
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children in being, and on my nasl,”’ a child subsequently bsctore TX. 
born would enter by means of the word nasil. If the 
words were “on my children in being and their nasl,” the 
children in being and their nas! would enter, whether the 
nasl were in being or not, but none of his children who are 
not in being, nor their nasi, would be included. So also 
if he had said, “upon my children in being, and their 
children, and their children,” and there should afterwards 
be born to him a child of his loins, that child would not 
be included. And if he should say, “upon my children 
in being, and on the children of their children, and their 
children, and their nasi,’’ his children in being and their 
children in being and their children, and the children 
of their children for ever while there are any nasl or de- 
scendants, are included; but if he should say, “‘ upon my 
children in being, and the children of their children,” and 
nothing further, the child of a child would have nothing. 
When one in good health says, ‘“‘I have made this my 
land a sadkah appropriated to Almighty God for ever, for 
my child, and the child of my child, and the children of 
their children, and their nasl for ever, so long as there is 
any nasl,”’ every child that he had at the time of the appro- 
priation, and every child born to him thereafter before 
the existence of the produce, and child of the child for 
ever, enter into the benefit of the produce of this sadkah ; 
and if any of them should die before the existence of the 
produce, the share of the person deceased would fall to 
the ground; but if the death should not occur till after the 
existence of the produce, the person dying would have ac- 
quired a right to his share, which would pass to his 
heirs, the higher and lower generations sharing equally, 
unless it had been said in making the appropriation 
that a beginning was to be made with the higher genera- 
tion, and then the generation below it. In that case, if 
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Lscrure IX. all of the higher generation but one person should die, 
the whole would go to that person alone, to the exclusion 
of the generation below. And if one should say, “‘ for my 
child and child for ever, so long as there is any nasl,”’ 
without saying batnan badd batn, but adding, “ as often as 
one dies his share of the produce is to his child,” the pro- 
duce would, before the death of any of them, be among 
the whole of the children and children’s children and 
their nasl equally ; and if one of them should die leaving 
a child, the share of the deceased would go to his child, 
who would thus take his father’s share in addition to 
that appointed for himself by the appropriator. 

A man settles his land on his children (awldd) with 
an ulterior destination for the poor, and some of the 
children die: their shares, according to Hillal, are to be 
expended on the survivors, and when they all die the 
produce is to be expended on the poor, and not on any 
child of a child. But if he had settled it on his children, 
naming them, saying, “upon such an one, and such an 
one, and such an one,” with an ulterior destination for 
the poor, and one of them should happen to die, his share 
would go to the poor. 

And if a man should say, “This my land is a sadkah 
settled after my death on my child, and child of my child, 
and their nasl,”’ and should then die, the appropriation as 
to the child of his loins is not lawful, but as to his child’s 
child it is lawful. So long, however, as there is a child 
of the loins living, the produce is to be divided every 
year according to the number of heads, and what comes 
to the child of a child is wakf, and what comes to a child 
of the loins is heritage to be divided among all the heirs, 
so that a husband and wife and others participate. If in 
these circumstances some of the children of the loins 
should die, the produce is to be divided according to the 
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number of heads of the children’s children and surviving /™etTorn IX, 
children of the loins, and what pertains to the surviving 
children of the loins is to be divided among all the heirs 
living and dead of those who were alive at the death of 
the appropriator. Hilla] has said, in his Book on Wakf, 
with regard to a man who made a wakf on some of his 
children, and mentioned that the wakf was during his 
life and after his death,—that the words, “after his 
death ” does not, according to the most authentic report, 
constitute a legacy to an heir, but rather bears the con- 
struction of a perpetuity.} 

When a wakf is made in favour of Zaid and his | Principles 
children and after them in favour of the poor, and Zaid tion from 
were to declare that the wakf was in favour of Amr and , 
the poor, his declaration would not affect the interests of 
the children or the poor. But the rents and profits will 
be divided equally among Zaid and the children in exist- 
ence at the time, and half of Zaid’s share would be given 
to Amr. 

If Amr died before Zaid his share would be given during 
the lifetime of Zaid to the poor. Should Zaid die before 
Amr his interest in the profits would cease. 

If the wakf is for Zaid and the poor, and Zaid makes a 
declaration in favour of Amr instead of himself, in that 
case the rents and profits will be divided equally between 
Zaid and Amr, and when Zaid dies, the entire rents and 
profits will go to the poor. If Amr dies during the life- 
time of Zaid, half of Zaid’s share will be given to the 
poor. For when Zaid has declared himself entitled only 
to a moiety and Amr to the remaining moiety, in that 
case Amr’s half only goes to the poor. 


1 In giving the foregoing principles from the Alamgiri (Il, pp. 474-475) 
I have gencrally adopted the language of Baillic, pp. 574,575. These 
principles must be taken subject to what follows in the next section. 
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If a person is appointed mutwalli and he acknowledges 
another to be the mutwalli instead of himself, the latter 
will be entitled only to a share in the income of the ac- 
knowledgor during his lifetime. Upon the death of the 
acknowledgor the effect of the acknowledgment ceases, 
and the towliut goes with all its adjuncts to the person 
designated by the wikif. 

No beneficiary is entitled to substitute another in his 
place, but he may appoint another person to receive his 
allowance. 

When there are two contradictory provisions in a wakf- 
namah, the one which follows will be given effect to, 
according to “us,” as the last condition over-rides the 
first. 

With reference to the principle that when there are 
two contradictory conditions in a wakfnamah, the second 
has effect given to it in preference to the first, the Asadf* 
gives examples of it. For example, if in the beginning 
of the wakfnamah the wakif declares that the sub- 
ject-matter of the wakf shall not be “ sold nor given in 
eift or become the property of anybody,”’ and subsequent 
to that declares that it will be lawful for the mutwalli 
to sell the property, and with the proceeds thereof to 
purchase property which will be substituted for the ori- 
ginal wakf, in such a case the sale of the wakf will be 
valid, and the second condition will override the first. Or, 
if he were to say first, that the mutwalli may sell the 
wakf property and purchase something else in its stead 
and afterwards declare that it shall not be sold or given 


1 The Asaéf is the work of Allamah Burhanuddin Ibrahim, Trabulasi, 
(i. e., of Tripoli.) Of this work Mouldna Mohammed Amin, the author of 
the Radd-ul-Muhtar, speaks thus :—“ Should the exigencies of this world 
make it necessary for any individual to study the law of qwakf, he should 
study the Asadf, as it is the greatest authority on the subject.” 
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in gift, then it will not be sold. But, when the two con- Lecturr IX. 
ditions are not contradictory, and it is possible to give 

effect to both of them, then it will be incumbent to carry 

out both, for the conditions of the wakif are like the 

nass. When there are general provisions and after them 

come the details, these (unless otherwise apparent on the 

document) will apply to the last condition, according to 

“us.” 

According to the Shafeis, these details refer to all the 
conditions, if the connection is with an “and” (waw) ; 
but only to the last condition, if the connection is with 
“ then.” 

When a wakf is made in health and the wikif declares 
that the distribution of the income should be according 
to the Fardiz-ullah among his children, the division 
would take place among all the beneficiaries, without dis- 
tinction of sex, in equal proportions. 

When a wakf is made in favour of consanguine and 
uterine brothers, they take equally. 

When a wakf is made in favour of children, the income 
is to be divided among them equally. This is according 
to Abt. Yusuf and the fatwa is according to him. A 
condition in the wakfnamah giving to one child a greater 
interest than the other, or to the sons more than the 
daughters is sinful, as it is sinful to make any difference 
in gifts. This is the opinion of all leading jurists. 
Shaik Nuruddin Mukaddasi, Mufti of Cairo, and Shaikh- 
ul-Islam Mohammed Tahtawi, Shafei Mufti of Egypt, 
have given decisions to the same effect, that is, when 
the wikif makes a wakf in favour of a class, all persons 
belonging to that class take equally, whether they belong 
to the same sex or not, or whether they differ in their 
roots, for example, when it is in favour of brothers, consan- 
guine and uterine brothers take together and not accord- 
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ing to their shares under the law of succession. Simi- 
larly, if a man were to say that in case of his dying with- 
out issue, the wakf would enure to the benefit of his re- 
latives belonging to the class nearest to him in degree, 
and he dies leaving only one paternal uncle’s son and two 
paternal uncle’s daughters, the male and female cousins 
take the income in equal shares. The meaning therefore 
of Fardiz-ullah is not that the division should be accord- 
ing to their shares under the law of inheritance, but ac- 
cording to the rule laid down by the Prophet in which 
he declared that no preference should be shown in gifts; 
and consequently the donees will take equally. 

In connection with this subject, it may be observed 
that in the case of some deeds of trusts executed by 
Mahommedans in the English language, an endeavour is 
made to exclude the operation of the Mahommedan Law 
by the use of such expressions as the following, “ any 
provision of the Mahommedan Law notwithstanding.”’ 
This phrase is apparently borrowed from the language 
used in the Mysore Trust Deed, by which the Government 
of India gave to certain trustees Government securities 
for large amounts to hold in trust for various members 
of the Mysore family, and declared that ‘from and 
after the death of such person (viz., the person in whose 
favour the trust was primarily created,) provided he or 
she shall have lawful issue, the note standing against his 
or her name as aforesaid ...... shall remain and be in trust 
for the widow or widows and for the lawful lineal de- 
scendants living at the decease of the person so deceased, 
who shall attain to the age of eighteen years, the 
widow singly or widows collectively to take an eighth 
share, and male desceydants to take double the shares of 
females, and children to represent and take per stirpes 
the shares or presumptive shares of their parents, any 
rule of Mahommedan Law notwithstanding &c.”’ 
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In this case, the Government, as the grantor, was pro- Lecture IX. 
bably entitled to make any condition asto the mode in 
which the distribution should take place on the death of 
the original cestui qui trust. When a trust of the same 
character is created by a Mahommedan, it must be 
treated as a wakf. But it only creates a life-interest in 
favour of the person first named, with the remainder 
absolutely to his or her descendants living at the time 
of his or her death. Such an estate will take effect 
under the Hanafi law as giving an estate of inheritance 
to the first donee. The mere fact that the legal estate 
is vested in trustees does not make any difference in the 
character of the grant. Under the Shiah law, the 
original grantor would take an interest for life, and his 
descendants living at his decease, an estate of inheritance. 
Can the grantor, in either of these cases, vary the rule of 
Mahommedan Law as to inheritance? The words used 
by the Judicial Committee of the Privy Council in Tagore 
v. Tagore’ are in point :— 

“<The power of parting with property once acquired, 
so as toconfer the same property upon another, must 
take effect either by inheritance or transfer, each accord- 
ing to law. Inheritance does not depend upon the will 
of the individual owner: transfer does. Inheritance is a 
rule laid down (or, in the case of custom) recognized by 
the State, not merely for the benefit of individuals, but 
for reasons of public policy; Domat, 2418. It follows 
directly from this that a private individual, who attempts 
by gift or will to make property inheritable otherwise 
than the law directs, is assuming to legislate, and that the 
gift must fail, and the inheritance take place as the law 


*9B.L. RB. p. 376, see p. 394; see also I. L. R. 8 Cal. p. 1. In 
Nawab Amjad Alt v. Mahamdi Begum, tho gift was to a person in existence. 
Settlomenta in favour of non-existing objects can only be made by way of 
wakf. 
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directs. This was well expressed by Lord Justice Turner 
in Soorjeemoney Dossee v. Denobundoo Mullick’ :—‘ A man 
cannot create a new form of estate, or alter the line of 
succession allowed by law, for the purpose of carrying out 
his own wishes or views of policy.’ ”’ 

When a man makes a wakf for the sons of A., excepting 
the sons residing abroad, and then some of the sons leave 
the city or country, they lose the right and do not re- 
cover it on their return to the country. Similarly if a 
wakf is made for the children of A., engaged in the per- 
suit of learning, and some of them give up study they lose 
all interest and do not recover it on resuming their 
studies, unless in all these cases the wakif has declared 
that they would get back their interest on their return. 

A person claiming an interest in a wakf created for the 
poor relatives of the wakif, on the ground that he (the 
claimant) is a poor relation, is bound to prove his right, 
first, that he 1s a karabatdar, and secondly, that he is poor. 
He cannot subject the mutwalli to affirmation.’ 

The principle, upon which persons who leave a certain 
locality are precluded from participating in the benefit 
of a wakf, does not apply to a case like the following :— 
<*A man makes a wakf for his poor relations residing at 
Bagdad, and some of them go and live at Kufa and after 
a while they come back to Bagdad, [on their return] they 
regain their right to share in the benefits of the wakf.” 
The reason of this is that their condition should be re- 
garded at the moment when the distribution takes place, 
as their poverty forms the basis of their claim and the 
object of the wakif is to help his poor relatives. 

When aman makes a wakf for his descendants, and 
after the mutwalli has been dividing the produce among 


1 6 Moore’s I. A., p. 555. 
* A wife is not included in the term akriba ; Advocate-General v. Fatima 
Begwm, 9 Bom. Reports, p. 17. 
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certain of his descendants, another person establishes hig Lucture IX. 
right also to a share as one of the descendants of the _ 
wikif, he will be entitled to recover the past share if the 
mutwalli has divided the shares without the sanction of the 
Kazi. The mutwalli’s position in such case is like that 
of an executor who, after paying some of the creditors, 
divides the remainder of the testator’s estate among the 
poor, and subsequently thereto arises another creditor 
who establishes his claim, he is entitled to proceed against 
the executor for the satisfaction of his debt. 

When a man makes a wakf in favour of his sons or his 
children, and there is only one child, he or she will take 
one half and the remainder will go to the poor, but if 
he were to“say it was for his son or child, the entire 
produce will go to the one child. 

In connection with this subject, however, it must be 
remembered that “the object of the wakf depends on 
custom (urf), and if a person were to make a waif for 
his children, and his children’s children with the inten- 
tion that whosoever among them may be surviving should 
take the whole of the produce, the entire produce will go 
to his descendants, though there may be only one.” 

When a settlement is made by a person in favour of the 
people of his bait or house, every one is entitled who 
is connected with him by ancestry “to the most re- 
mote of them in Islam,’’ without distinction of creed or 
sex, or the nature of the relationship. ‘The Moslem and 
non-Moslem, the male and female, the prohibited and the 
unprohibited, the near and the remote are all alike in this 
respect. The remotest ancestor, however, is not includ- 
ed. But the child and parent of the appropriator are in- 
cluded, though not the children of his daughters and 
sisters nor the children of any other females besides 
these, except when married to paternal nephews of the 

39 
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Lecrure IX. appropriator.” As-Sarakhsi has stated in his commen- 
tary on the Siyar Kabir that the words “ people of the 
house ’’ when they occur in deeds of wakf or wills are to be 
construed according to the intention of the testator. If 
by “ house ”’ he intended his residence, “ the people of his 
house”’ should be taken as meaning those who reside in 
family with him and are maintained by him, though there 
may not be any of his kardbut or kindred among them ; 
and if by “ house ’”’ he meant nasab, then the people of his 
house are all the recognized children of his father. Imam 
Ali as-Sugdi, however, maintains that if the person have 
a house of nasab like the Arabs, the words “ people of his 
house’ would mean the descendants of his ancestors, 
(lit., the children of his fathers) though they should not 
be residing in family with him; “ but if he have no house 
of nasab, they are those living in family with him and‘ 
maintained by him and none others, though they should 
be of his kindred and this is approved.”” When a settle- 
ment is made on the people of the house, “ those in exist- 
ence are included, and those who may come after them, of 
their children and children’s children.” 

When a person uses the expression dl or jins, it is in 
effect the same as “ on the people of my house ”’, and there 
is no speciality in favour of the poor, unless the wakf is 
made specially for them. The phrase “on the poor of 
them” is like “‘ on those who become poor,” and conse- 
quently, ‘‘ the produce is for him who is poor at the time, 
though he were rich when the settlement was made and 
it is not restricted to those who were rich and have be- 
come poor.” Ifa woman should make a settlement ‘ on 
the ahl (people) of her house” or “on her jins,’”’ her 
mother and her child would not be included.””! 

1 The dictum in the Alamgiri that “when a woman makes a settlement 


on the ahl (people) of her house or ‘on her jins,” her mother and 
her child would not be included, is explained further on. 
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If a man should say “on the ahl of Abdullah,” it would Lecture IX. 
be for his wife specially, according to Abi Hanifaa 
Hillal, however, has said, ‘‘ We think it better to make it 
include all free persons of his family living together 
with him in his house ”; and thisis approved. But slaves 
are not included, nor Abdullah himself nor persons of 
his family living in another house. 

Aydl comprehends every one maintained by a person 
whether living in his house or not, and hasham is synony- 
mous with aydl. By akb are to be understood all those who 
are connected with a person through his father, and the 
children of daughters are not included except females 
whose husbands are among these. And if one should 
make a settlement on Zaid and his akb, Zaid himself being 
alive and having children, these would have nothing, for 
the child of a man cannot be called his akb except after 
his death. 

The following rules are laid down in the Alamgiri re- 
lating to the distribution of the income of a wakf for the 
poor kindred :—1. It is to be expended in the first place 
on the poor of his kindred and the surplus only given to 
strangers. 2. Poverty on the day of the produce com- 
ing into existence is not to be regarded but rather pover- 
ty on the day of distribution. 38. The nearest in kindred 
are first to be supplied, and then the more remote, that is, 
the child of the loins has priority, and after him the child 
of a child, then the third generation, and then the fourth 
and a lower generation. If none of these remain, or 
there is a surplus after satisfying them, it is to be be- 
towed on the more remote of the poor kindred beginning 
here also with the nearest among them. 4. That to 
each person to whom a portion is given something less 
than two hundred dirhems be given, that is, when the 
wakfis for the poor generally and some of the kindred 
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Lecrore IX. are in need. But if the wakf be for the poor of a per- 


son’s kindred, the whole produce is to be distributed 
among them, though the share of each should exceed 
two hundred dirhems.} 

When an appropriator has appointed the produce for 
debtors or travellers, or in the way of God, as for pil- 
grimage, and some of his children or kindred fall into want, 
no part of it is to be given to them, unless the child or the 
relative be a debtor or a traveller &c., when also a begin- 
ning is to be made with them. 


A wakf may, according to the jurists of Balkh, be 


Evidence of validly established by evidence of reputation.2 If the 


reputation 
may establish 


a wakf. 


dedication is one within the knowledge of the general 
public, as a matter of notoriety,’ it can be established by 
the testimony of witnesses, or it may be established by 
the evidence of user for the purposes of the dedication. 

It is not necessary that the endowment should be in 
writing, or that the property should be delivered over. 
A verbal declaration of the intention to create an endow- 
ment is sufficient if made in the presence of witnesses.4 
Although the witnesses to the fact depose vaguely, yet 
their evidence, if corroborated by circumstances, is 
legally sufficient.’ 

The wakf of a property which is wrongly described in 
the wakfnamah is valid, if it is clear what was intended to 
be conveyed in trust. If the description, however, is so 
uncertain and indefinite as to render it impossible to find 
out what was intended to be conveyed, the wakf will not 
take effect. 

1 Alamgiri II, p. 475, Baillie, p. 594, (2nd Ed.). 

2 Kazi Khan. 7 

3 “Like the wakf of Amr ibn ul-As,” (the Amru of European history.) 

4 Doe d. Jan Bibee v. Abdoollah Barber, 1 Fulv., 345; Shurbo Narain 


Singh v. Ally Buksh Shah, 2 Hay, 415. 
5 Abul Hasan v. Haji Mahammad Masih Karbalai, 5 Sel. Rep., 87. 
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When a person makes a dedication by a deed and Lecture Ix. 
afterwards says he does not know what is contained there- = 
in, and that he did not intend to create an irrevocable 
wakf, or that he wanted a condition inserted in it reserv- 
ing to himself the power of selling the property when re- 
quired ; in such case, if it appears from the evidence of 
witnesses or otherwise, that the document was either 
read by, or explained to the person, and that he fully un- 
derstood its purport, his denial will be of no avail. And 
this principle does not apply to wakf alone but to all 
transactions.! 

A person intending to make a wakf of all his lands in a 
particular village gives instruction at the time of his 
death for the preparation of a document therefor. The 
writer, however, by mistake leaves out certain plots of 
lands. If at the time of reading the document, the plots 
left out by mistake are not called to his attention, but 
he says that he dedicates all that is contained in that vil- 
lage, the wakf, according to the jurist Abi Nasr, will 
take effect with reference to all the lands. The same 
principle applies to a dedication made in health. The 
essential point to consider in determining the question 
what is dedicated and what is not, is the intention of 
the donor.’ 

A woman instructs her neighbour to make a wakf of 
her house to a musjid with the condition that whenever 
he should need it he may sell it for his private purposes, 
and a document is drawn up in which this condition ig 
not mentioned. The jurist Abi Jifar declares, that if the 
document was read to the woman so that she heard and 
understood it, and then again assented to the wakf, the 

sae oes ws ula ai} ple y aawich AS IL Gaisz ¥ yaa 31 

2 Ibid, p. 325. 
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dedication will be valid. But if the document was never 
read and explained to her, it will not be valid.! 


Section IT. 
WAKF IN FAVOUR OF CHILDREN. 


If a person make a wakf in favour of his children 
according to their number and their legal shares, and also 
provide therein that the female children should get no 
share, unless they are widows, and that after the children 
the wakf should be for their children, and their children’s 
children and their descendants, on condition, that if any 
one of them should die leaving children, his or her share 
should go to such children, the aforesaid condition would 
refer to all.? 

If a person make a wakf for his children (awldd), both 
males and females are included. 

If a man say this is a wakf for my sons? and he also 
has daughters living at the time, the daughters will be 
included; because when a person has got sons and 
daughters, they are mentioncd in the masculine gender, 
and so also even should the children be all daughters. 

But should he make a wakf for daughters whereas he 
has only sons, the wasf will be for the poor and not for 
the sons [unless it can be shown that it was a mistake 
and though he used the term daughters he meant sons. |4 

The children of a daughter are included in the term 
“‘ descendants ” (<5). That is, if a person make a wakf 
for his descendants or posterity, the son’s children and 
daughter’s children will both be included. 

1 Thid, p. 326. 

2 Radd-nl-Muhtar, ITI, p. 671. 

3 The Persian word farzand means a son, but in the common accepta- 


tion of the term especially in its plural form it applies to both male and 
female offspring. 4 From the Asadf. 
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If a man were to make a wakf for the descendants, Lacrurr IX. 
without mentioning the order in which they should enjoy = 
the income of the wakf, the near and the remote will 
take equally, in other words the division will be per 
capita. For example, if a man were to say, “ I make this 
wakf in favour of Zaid’s descendants in perpetuity as long 
as his line lasts,’” Zaid’s children and grandchildren will 
be entitled to share equally and there will be no differ- 
ence between son’s children and daughter’s children, they 
will take equally. | 

This principle applies where no order of succession is 
indicated by the specification of the line or generation 
(ur). Where the order of the line is not given (e. g., gene- 
ration after generation «b: ox bbs.) the rents and profits 
will be divided equally among all the descendants, male 
as well as female, living at the time of the distribution, 
the one lower in degree getting the same share as the 
one nearest. And as each person among them dies, his 
share merges in the wakf estate and the entire usufruct is 
divided among the beneficiaries living at the time of the 
division. If the succession of lines is given, that is, the 
wakf, isin favour of the descendants ‘line after line ” 
batnan-badd-batn, then it will imply that the nearer line or 
class takes first and after them the “ line’ next after.’ 


1 Khassdf; Mr. Baillie’s note will be of interest in this connection. 

“Tt appears from these cases that when two or three generations aro 
mentioned separately and then joined by the word “and,” all the genera- 
tions participate together unless there is something to indicate that one ge- 
neration is to take in succession to another when the first would have an 
estate for life in possession and the other estates in tail, as it is termed 
in England. There seems tobe no reason for a different construction if 
the settlement were on a person and his children. But “with” denotes 
conjunction as well as “and.” A settlement on a person with children, or 
bafurzundan as it would be in Persian, ought therefore, it would seem, to 
he similarly construed, that is, to him and them jointly. But these words 
occurring in deeds of grant or gift when accompanied by words signifying 
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If a man make a wakf in favour of his awldd and the 
awldéd of his awldd or in favour of the walad of his walad, 
the daughter’s children will be included. 

But if a man were simply to say that it was a wakf for 
his walad, then the daughter’s children will not be in- 
cluded, for walad by itself means his own child “ and 
though it includes in the language of custom the son’s 
children, that is owing to the fact that the son’s children 
are descended from the wikif.””} 

Allamah Shaik Ali al-Mukaddasi has laid down that 
if a man were to make a waif in favour of his walad and 
the walad of his walad, then his own children, the chil- 
dren of his sons and the children of his daughters will be 
included. And Khassaf and Kazi Khan have adopted 
this view.? 

If aman were to declare that the wakf was in favour 
of the sons of his awldd, or his akriba or his brethren, 
the females will be included. 


‘gencration after generation’ have been usually construed as if they 
conferred no estate on the children and merely converted an estato for 
life into one of inheritance. This is agreeable to the English law, accord- 
ing to which when an estate is given to a man and then to his heirs the 
two estates combine and form one estate in fee-simple as it is termed. I 
am not aware of any authority in Mahommedan law for a similar 
construction and indeed the insertion of the words in question 
in a decd of gift seems to be altogother superfluous for a gift being abso- 
lute in its own nature does not require them. But the construction 
having been adopted, the formula bafurzundan &c. seems to have come 
into common use even among IJindus for enlarging estates, that would 
otherwise be only life-tenures, into estates of inheritance or absolute 
ownership.” See 8. D. A. Reports, Calcutta for 1853, p. 648. 

1 «This isthe approved doctrine and Kazi Khan states it to be the 
correct view on the basis of the opinion of Mohammed in the Styar-ul- 
Kabir. So also inthe Asadf; it has been adopted by Kazi-ul-Kuzzat 
Nor-ud-din of Tripoli, and his disciples Shibli, Ibn-i-Shahna, [bn-Najim, 
Hanouti &c ;” Radd-ul-Muhtar, II] p. 672. 

2 “Khassaf is an Imam whose worth has been testified to by Shams-ul- 
Aimma Halwini who has declared that Khassif’s views arc adopted every 
where.” —Ibid, p. 672. 
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When a masculine term is used collectively it includes Lecrurr Ix. 
the females. _ 

Ifa person make a wakf in favour of his walad, and 
after that upon their awldd and so on, batn after batn, and 
provide also that should any one of them die leaving 
children (walad), then his or her share should go to his 
or her walad (child), if such person should die before 
becoming entitled to a share in the rents and profits, 
leaving him surviving a child, the latter will take 
his place and become entitled at the distribution of 
the profits to the share of his parent. If the wikif 
die leaving him surviving several children A, B, C, D, 
and EH, and then A dies leaving certain children, the 
share of A’ would go to his children, in accordance with 
the condition laid down by the wikif. And then B dies, 
leaving several children and grandchildren by a prede- 
ceased child. Question is, would such grandchildren be 
entitled to share in the interest of B along with his 
children? Sabki has answered this question in the nega- 
tive. He holds that B’s share would go entirely to the 
children, and the grandchildren will be excluded. On 
this point Khassif agrees with him. But Khassif holds 
that upon the death of the last surviving member of the 
first group, viz., the children of the wakif, the rule will 
cease to operate; that is, if EH, the last surviving son of 
the wakif, dies leaving a child, his share will not go to 
this child, but the entire income will be divided among 
the grandchildren of the wikif, that is, members of the 
second class, the same rule applying as in the previous 
case, viz., the share of each member of this class, upon 
his death, will descend to his children until the class is 
exhausted, when the distribution would take place ac- 
cording to the number of the third class. According to 
Khass4f, therefore, the members of each class take per 


‘ 
40 
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capita. According to Sabki, the distribution is per sturpes. 


Distribution He holds that as the members of each class die, their 


per stirpes. 


Wakf for 
lineal descen- 
dants. 


shares descend to their children respectively. Jalal Suy- 
uti differs from both Khass4f and Sabki. He holds that 
when any member of one class dies leaving children and 
grandchildren by a deceased child, the grandchildren 
and children share in the interests of their grandparent, 
that is, the grandchildren take the share of their parents, 
the distribution being per stirpes.} 

The Ashbéh agrees with Sabki, and is followed by all 
moderns. 

The result is, that when the adjunct ‘waw’ (and) is 
used between the lines, then after the extinction of each 
line the distribution begins again, but when the word 
sum (then) is used, the division continues per stipes 
throughout. And this view is apparently adopted by the 
majority of Shafei lawyers and some of “ our own.” 
The consensus of opinion is, that when a person dies 
during the lifetime of his father leaving him surviving a 
child, that child takes his father’s share in the interest 
of the grandfather but acquires no interest in that of 
his uncles.? 

Ifa person makes a wakf for his lineal descendants, 
the children of daughters will not be included, unless those 
children are the offspring of husbands who are the lineal 
descendants of the wakif. If a woman make a wakf for 
her ahl-i-bait or her jins, her children will not be inclu- 
ded unless they are the children of her husband belong- 
ing to the same kowm or tribe as she. 

When a wakf is made by a person in his own favour 
and his children and descendants (nasl) or posterity, it 
implies that the wikif shall apply the proceeds of the 
wakf during his own lifetime for his own purposes, and 

1 Ibid. 2 Ibid, 
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that after him the proceeds shall go to his children and BECTURY Ix, 


then to the grandchildren ; such a wakf is valid according 
to Abii Yusuf, and the Fatwa is according to his views, 
that is, decisions are passed according to him. 

When aman makes a wakf for his child (walad) and 
does not mention that it will enure to the benefit of suc- 
ceeding generations on the extinction of the first, the 
wakf will go to the poor. But if he uses the term 
awléd, nasl, akab or khalaf, the wakf is for his descendants, 
male as well as female in perpetuity. If the wikif 
mention three generations as the recipients of the benefit 


wrenvion of 


of the wakf, it is tantamont to his declaring that it is a tious eqniva- 


lent to perpe- 


perpetual wakf in favour of his descendants, and will be tuity. 


applied to their benefit as long as any of them are alive. 

If a wakf is made in favour of children specifically 
named, the others not named, will be excluded. 

A settlement in favour of A. and after him for his 
children (generally) will include all the children, both 
males and females. 

If a man were to say, “this wakf is for my walad and 
their children (awldd) and their children’s children (awldd- 
i-awldd,) those of his children who were living at the 
time of the creation of the wakf or who are born after- 
wards and their children would take, but not the children 
of his children who had died before the wakf. 

But if he said, the wakf is for my walad (child or 
children) and for my walad~-walad (children’s children) 
and for their children’s children, then the children of 
those children who had died before the creation of the 
wakf would participate; for the term “ my children’s chil- 
dren ’’ refers to all his grandchildren, not merely to the 
children who are entitled to participate in the wakf at its 
inception. 

1 Radd-ul-Muhtiar, III, p. 678. 


LECTURE IX, 


Wakf in 


favour of the 


children and 
the poor. 
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When a wakf is made in the following terms :— 

“This wakf isin favour of my children that are born 
and for my nasi” any children born afterwards will be 
included ; but if the terms, their nasl, had been used the 
after-born children of the wikif would not have been 
included.!} 

If the wikif were to say, “it is for my walad who are 
born and for their nas! and for all my walad who may be 
born hereafter,”’ his after-born children will take but not 
their chiidren. If he were to say “ it is for my walad 
who are born and their nasl and for any such awldd of 
mine that are born subsequently,” the children of the 
after-born children will take though not their parents. 

When a wakf is in favour of children without any 
right of survivorship, as each child dies his interest goes 
to the poor, for the interest of each is separate. But the 
case is different where there is a right of survivorship 
or joint tenancy implied from the nature of the grant. 
For example, if a man were to make a wakf in favour of 
his children and then for the poor; it is clear that the 
intention of the donor was that the wakf should enure to 
the benefit of the wakif’s childrencas long as any one of 
them was living, and it is only on their failure that the 
wakf should go to the poor; consequently when each child 
dies his interest goes to the survivors, or his or her child 
as the case may be. 

If a man were to make a wakf in favour of his wife 
and his children, upon her death her interest will not 
devolve upon his child by her alone but will go to all his 
children, unless there 1s any provision to the contrary 
making her interest descendible to her children. 

If the wakf is made “for my sons,” or “for my 
brethren,” the femalés will be included. Ifa man were 

1 Tbid, p. 679. 2 Ibid, p. 680. 
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to say, “ the wakf is for. my daughters,” and he has only Lecture IX. 
sons, the wakf will be applied to the benefit of the poor, 
until a daughter is born to him, or it is shown that the 
expression had been used by mistake. 

If a wakf is made generally without any specification 
regarding the proportion in which the males and females 
of each line should take the produce, the distribution 
should take place in the usual proportion of two for each 
male and one for each female. 

The word nasl includes the descendants both by males 
and females.} 

The word akab or khalaf includes descendants through 
males; dl, juns, and ahl-i-bait of the wikif include those 
persons wlfo are related to him through the father or 
erandfather or any other male ancestor. And Kdrdbat- 
dar, Arham and Ansdéb of the wakif include all those 
people who are related to the deceased from any ancestor, 
male or female. The highest ancestor to which the line 
would be carried would be the person who first adopted 
Islam. 

If a man were to say, “ this is a wakf for my walad and 
for my nasil in perpetuity and that should any one of 
them die, his or her share should go to his nasl,”” in such 
case the entire produce would be divided among all the 
wikif’s children and nas! ; and the shares of those among 
them who are dead will go to their children.? 

Tf a person were to make a wakf in favour of his children, 
and make no provision declaring that upon the death of 
any one of them his or her share should go to his or her 
children, such share or interest will merge in the general 
produce and will be divided among the beneficiaries for the 
time-being. If the wikif makes a condition that upon the 
death of any of his descendants, his or her share should go 

l Ibid, 2 Ibid. 
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Lecture IX. to his nasl,in that case it would devolve upon all the children 
Preference Of such deceased descendant, and should any of the children 
ce propingui- he dead, the children of such child would take his or her 
share. Should he say nothing about the devolution of the 
share of a deceased descendant, or should he say that the 
share of such deceased descendant should go to a higher 
class, and no one of that class is surviving, in both these 
cases, the entire produce will be divided among the sur- 
viving beneficiaries for the time-being among the de- 
scendants of the wakif, and will not go to the poor as 
long as any of the posterity of the wakif is living. 

Tf a man were to say that when one of his descendants 
dies, his share should go to other descendants of the same 
degree, in that case the nearest in blood would be pre- 
ferred to the one more remote; and if there be none of 
that degree, the share would merge in the general estate. 
For example, if a person die leaving him surviving sister’s 
children and paternal uncle’s children, the latter would 
take his share in preference to the former, being of the 
same degree though remoter in blood. 

According to Kazi Khan, if a person were to say, 
“this land of mine is wakf on my walad (child),”? it will 
go to his own children, and male and female will receive 
equal shares unless he restricts the wakf to male children 
alone. If there be no child of the wakif, the property 
would be wakf for the poor and not for the remoter 
descendants of the wakif. If at the time of the wah} 
there was no child of his loins living, but there was a son 
of the son living, he would get the benefit of the wakf. 
When a man says “this land is wakf or sadkah-i-moukoofa 
for my walad and walad’s walad,”’ the daughter’s children 
will be included. So if he used the expression awldd, 
the children of sons dnd daughters are equally included. 
According to Mohammed, walad-i-walad includes the 
children of daughters. 
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If a person make a wakf of his land for his walad Lscrunm IX. 


(issue of his loins) and after him or her for the benefit of 
the poor, upon the death of such walad, according to Abu’l 


Abu’! 
sem’: 
respec 


Kasem, the produce will go to the poor. If he says devolution of 


“this is a wakf for my walad and my walad’s walad and 
after them for the poor ”’ according to Abu’]l Késem, the 
produce will be applied to his children and children’s 
children and on the death of the last surviving of the 
wakif’s children’s children, the produce will go to the 
poor and not to the descendants in the third degree. But 
if he were to say for my walad and my walad’s walad and 
my walad’s walad’s walad, so that the third generation is, 
(expressly or impliedly,) included, the produce would be 
applied to his descendants in perpetuity, as long as any of 
them be surviving, and it will not be given to the poor 
so long as any of his descendants, however low, may be in 
existence. It is the doctrine of the jurist Abi Jafar and 
Hillal, that when the wikif has mentioned three genera- 
tions, it will be applied to his descendants always as long 
as they are in existence and the near and remote will be 
equally entitled to the benefit thereof, unless the wakif 
has provided that the nearer shall be preferentially entitled, 
or has said “line after line’! or “for my children and 
after them for their children,”’ and so on. In such cases 
the commencement of the division will be made as pro- 
vided for by the wikif. If a person make a wakf of his 
land for his two sons and declare that it is sadkah-v- 
mouloofa for them, the produce of the land on their death 
will be applied for their children and descendants in per- 
petuity. 

Shaikh Imam Abi Bakr Mohammed ibn Fazl has de- 
clared that when a wakf is in favour of two children, upon 
the death of one of them leaving issue, his share of the 

1 Batnan badd batn. 


interest. 


320 WAKF IN FAVOUR OF CHILDREN. 


Lecture IX. profits will be given to the poor until such time as the 
Reservation Other son of the wakif also is dead, when the entire wakf 


of right of 
survivorship. 


will be devoted to the benefit of the grandchildren, winless 
the wakif has provided that, upon the death of any one of 
the immediate beneficiaries, the produce will go to the survivor 
or to the issue of the deceased. 

When a person makes a wakf of his land for his chil- 
dren (awlid) and destines its ultimate appropriation for 
the poor, upon the death of each beneficiary the entire 
produce will go to the survivors, and it is only upon their 
failure that the benefit of the wakf would accrue to the 
poor. But as long as any of the awldd are surviving no- 
thing would be given to the poor. 

When a mariz (a person labouring under a death-ill- 
ness) makes a wakf of his land in favour of his walad and 
walad’s walad in perpetuity as long as his nasi exists, 
upon the death of the testator (according to all the 
jurists,) the wakf will not be valid in favour of the heirs, 
but will be valid, (according to Abii Hanifa, Abi Yusuf, 
Zuffer and Hassan,) in favour of the non-heirs, 2 ¢., the 
grandchildren, in respect of one-third of the estate, “ for 
the wakf of a mariz is like a will and is valid so far as 
the third of the estate extends when it is in favour of a 
non-heir.” 

“When a person in sickness appropriates his land for 
his child and his child’s child and leaves no other property 
besides it, one-third of the land becomes appropriated for 
the benefit of the child’s child, whether assented to by the 
heirs or not, and the other two-thirds form the property 
of the heirs, if the appropriation is disallowed by them, 
but if it is allowed by them the two-thirds are to be 
divided between the child and the child’s child equally.” 

When a man has made a wakf for his son and for 
his children and for his children’s children in perpe- 
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tuity so long as any one among his descendants is alive, Lecrurr Ix, 
Abu’l Késem says the produce will be divided among ~~ 
the wakif’s son’s children per capita, the female and 

male taking equal shares. And he was asked regard- 

ing the children of daughters and he said they would be 

entitled, because they are the awldd of his awldd. 

If a person make a wakf for the poor, and his children 
fall into poverty after his death, the mutwalli should 
spend a suitable portion of the income for their support. 

When awakf is made in favour of two or more indivi- The hene- 
duals, they are not entitled to a partition of the property 2°37 — 
in proportion to their share of the profits. The mutwalli, partition. 
however, has the power to make such arrangements as he 
deems necessary, consistently with the provisions of the 
wikif, for the due cultivation of the wakf lands or occu- 
pation of the wakf premises. 

A woman labouring under a death-illness makes a wakf = A wakf in 
for her two daughters and after them for their daughters fae dunde 
and daughter’s daughters and so on, and on failure of 44th-ilucss. 
their issue for the purposes of a mosque. She dies leav- 
ing her surviving the said two daughters and a sister! 
who does not consent to the wakf. In such a case, the 
wakf will be valid respecting one-third of her estate and 
the remaining two-thirds will be divided among the heirs, 
in proportion to their legal shares. The income of the one- 
third, which is wakf, will also be divided among the heirs 
in proportion to their shares until the death of the two 
daughters, when the produce will go exclusively to their 
children. Similarly, if the wakif had said, “I devise 
by way of wakf the produce of this land after fifty years 
to my children’s children,” it would be valid. The reason 
is that, though a testamentary wakf in favour of an heir 


1 The sister takes a sharc with tho daughters under the Sunni law, but 
not under the Shiah doctrines. 


Al 
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Lecture IX. ig not valid, it is valid in favor of his or her children, and 


accordingly when the other heirs do not consent,—the one- 
third, with reference to which the wakf would be valid, if 
not made to an heir, will be set apart and its produce will 
be distributed among all the heirs, the immediate bene- 
ficiary included and upon his or her death, the produce 
of this one-third will be divided among his or her children. 

A dedication or settlement in favour of one’s children 
(walad), and on their extinction in favour of the poor is a 
lawful wakf. There is some difference among the jurists 
respecting the persons who would be entitled to share in 
its benefit. Hillal’ declares that the children of the 
children will participatein the benefit of the wakf if they 
be in existence at the time when the produce or income 
becomes distributable, whether they were or were not in 
existence at the time of the dedication. This view has 
been adopted by the jurists of Balkh.? 

Yusuf ibn Khalid Samiani is of opinion that the benefit 
should be restricted only to those children who were in 
existence at the time of the actual dedication. Further, 
according to him a grandchild will not take a share as 
long as there is a child born before the produce became 
distributable. [f at the time of the distribution there is 
no child of the wiakif, the produce will go to his grand- 
children. 

When a person declares the wakf to be in favour of his 
children and grandchildren, all of them who happen to be 
in existence at the time the produce comes into existence 
or becomes distributable will participate in its benefit. 


* Hillal ibn Yehya ibn Maslim Basri dicd in the yoar 456 A. H. He 
was a disciple of Yusuf ibn Khalid Basri who himself was a disciple of 
Abd Hanifa. Some say he reccived his legal education under Abd Yusuf 
and Zuffer. Ife was called Rawi because he followed implicitly the usages 
of the people of Kufa. Radd-ul-Muhtar, III, pp. 676-680. 

2 Whose views are adopted in India, 
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When a dedication is made in favour’ of “the children Ltcrore IX, 
and the progeny ”’ (walad and nasl) and at the time there _ 
is only one grandchild but subsequently a child is born to 
the wakif, both will participate. Similarly, if a person 
declare a wakf to be in favour of his children, who are in 
existence and for his nasil, children born after the wakf 
will be included as his nasl. 

When a person makes a wakf in favour of his infant 
(3%) children, in that case such of his children alone will 
be entitled to share as were infants at the time of the wakf, 
for though infancy is a quality which ceases, yet it is such 
wa quality which never comes into existence again, and 
it is therefore tantamount to specifying the children by 
name. : 

If a dedication is made for a child and there is born to 
the appropriator another child, within six months from 
the date when the produce of the wakf came into exist- 
ence, this latter child will share with the former in such 
produce. If the child is born over six months, it will not 
share with the first in the produce as the presumption 
is—it was not in existence at the tiine the produce came 
into existence. If a person make a wuhf for his child at 
a time when he has no issue and no child is born to him 
within six inonths frum the tine the produce came ito 
existence, such produce would go to the poor, though 
subsequent aceretions would go to the clild.? 


Srevion TIT. 
WAKF ON THE KINDRED. 


The terms al, jins, and whl-i-bait of the wikif include 
those persons who are related to him through the father or 


1 The time when cultivation takes the shape of grain is regarded as the 


time when the produce is in existence. “ Kazi Khan. 
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Lecture IX. grandfather or any other male ancestor. And kardabat- 

Wakf im ddr, zu-kardbut, arkdén and ansdb, include those people 

favour of the who are related to the deceased through any ancestor male 

dred. or female. The highest ancestor to which the line would 
be carried would be the person who first adopted Islam. 

Abt Yusuf and Mohammed have said, that by kardbat 

is to be understood every one related to a person through 

a common ancestor up to the farthest back in Islam either 

on the father’s or the mother’s side, and whether within 

the prohibited decrees or not, and that the near and the 

remote are alike in this respect, whether the word be in 

the singular or the plural. Butaccording to Abi Hanifa, 





when the settlement is made in the singular, as for in- 
stance “on my karébat—on a person of my kardbut,”’ it is 
the nearest of the relatives within the prohibited degrees 
that enters into the benefit of the wakf, while if the settle- 
ment be in the plural, as for instance, “on persons of my 
kardbat or on my akriba” (or relatives,) the whole of those 
above-mentioned are included so that the words are appli- 
cable to two or more. With regard to the meaning of 
Aba Yusuf and Mohammed in the words “ most remote 
ancestor in Islam,’”’ some say that it is the most remote 
who adopted the Mussulman religion, but others the most 
remote ancestor since the promulgation of Islam whether 
he adopted the faith or not. 

If aman say, “this isa wakf for my akdrtb, ahl-i-bait, 
&c.,” according to the disciples, even if there be only one 
of this class, the trust will take effect. 

Poverty has When a man makes a wak/ for his poor relatives, the 
nal He 7 poverty has reference to the time when the income becomes 
distribution. distributable. But the recipient of the benefaction must 

be one who has no relation liable legally to maintain him 
or her, for example, a husband, a father, &c. 


+ See Appendix for further explanation of the terms used here,| 
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When a wakf is made in favour of one’s children or Lzcrunz IX. 
relations, all those who are existing at the time whenthe  —_ 
produce comes into existence, though born after the crea- 
tion of the wakf, are entitled to share. 

What has been said as to a person’s akriba and zav’-tl 
kardbat is equally applicable to his arhdm and zav’-a 
arhdm and ansab and zav’-il ansdéb—all these terms imply- 
ing the same thing. 

When a person has said “This is a sadkah settled on 
the poor of my kindred or the poor of my children and 
after them on the indigent,” the settlement is valid, and 
the persons entitled are those of them who are poor at the 
time when the produce comes into existence, according to 
Hillal, whose opinion “‘ we” approve and the fatwa is in 
accordance with it. Similarly, if instead of “ the poor,” 
the words of dedication were ‘‘ the indigent and the needy 
of my kindred.” If one after making a settlement on the 
needy of his kindred and then on the poor, should die 
leaving a poor son, Aba Yusuf holds that the son would 
not come within the meaning of kindred and this scems 
correct. When there are poor of an appropriator’s kindred 
in another city than that in which he resides, the produce 
is not to be sent to them but is to be divided wholly among 
those of his own city, though if the superintendent should 
send any of it away to them he would not be considered 
as committing a breach of trust. 

In a gift to the poor, a child en ventre sa mere is not 
included. 

A wakf to those who are sileh (pious) includes those 
men who are pure, and nobody doubts them or makes 
any imputation against them and they follow the path of 
rectitude, use no evil expressions, are not drunkards and 
do not revile good women, and are truthful and honest, 
‘« these are the sdleh, men of purity and goodness.” 


1 Baillie, p. 587. 


Lecture IX. 





A wakf to 
the ‘ near- 
est’? among 
all mankind. 
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If a man make a wakf for “ those who are nearest to him 
among all mankind, ”’ and after them for the poor, and he 
has a child, a father and a mother, or a father or a mother, 
then the produce will go to the child, though it bea 
female, for she is nearest to the wikif. And after the 
child to the poor, and not to the parents, because the 
walif did not state, “to the nearest and then to the 
nearest.” If the wikif had no child, but only parents, 
the produce will go to them equally. If the wakif left 
a mother and brothers, the produce will be given entirely 
to the mother. If he leaves a paternal and maternal 
grandfathers and brothers, the brothers will take the 
whole produce.’ 

If the wikif has a daughtcr’s daughters and a son’s 
son’s son, the daughter’s daughter as the nearest will be 
entitled to the benetit solely. 

But when a man makes a wakf on the nearest of his 
kardbat, in that case his parents and children will not share 
as they are not included in the term, kardbat. 

If a person were to declare, “I make a wakf for my 
akdrib on condition that the distribution should com- 


4 Some jurists hold the paternal grandfather would take tho entiro 
produce, being supposed to stand in the place of the father. 

“When a person has made a settlement on the nearest of men to him 
and after that to the indigent and has a son or a father, he enters into the 
benefit of the wakf, though if his words were ‘on the nearest of men 
among my karabat’? they would not enter into it. And if he has a son 
or a daughter and both parents, the son or daaghter alone is entitled and 
on their death the produce belongs to the indigent and not to the parents ; 
while if he have his parents only the produce is to them in halves and if 
either should dic his or her half would pass to the poor. In like manner, 
if he have ten sons and one of them should die his share goes to the indi- 
gent. And if he has a» mother and brothers or a mother and grandfather, 
the produce is to her alone to the exclusion of the others, she being the 
nearer. The same is truc of the father also. And a fathcr is nearer than 
a son’s son, but a son’s son is preferrgd to a fall brother and a daughter’s 
daughter to a son’s descendant in a lower grade. So also a daughter's 
daughter's daughter is preferred to a full sister.” Buillie, p. 988. 


WAKF ON THE KINDRED. 327 


mence with the one nearest in the nasab (consanguinity) or Lecrurr IX. 
kardébat (relationship), and after him for one who is nearest _ 
to him and so on,”’ and the wakif has two brothers or two 
sisters, the distribution would commence with the brothers 
or the sister of the full blood and then with those who are 
uterine. And if one of them is consanguine and the others 
uterine, the uterine will take first. This is according to 
Abt Hanifa. According to the disciples they will share 
equally. Maternal uncle and aunt are preferred to consan- 
guineous or uterine brothcr of the father. So a full 
paternal uncle is preferred to a consanguine or uterine 
brother or sister of the mother. A full paternal uncle and 
aunt are preferred to a maternal uncle and aunt. This is 
according to Abt Hanifa. According to the disciples, 
they take equally. In both these cases the views of the 
disciples are adopted as law. 

The same rule is applicable to the offspring as to the 
“roots,” bearing in mind that according to the disciples 
there is no difference whcther they are connected through 
males or females or through one side or the other, viz., the 
father’s side or the mother’s side.* 

The word karib (near) 1s not confined to the kardbat alone. 
Therefore, if a man instead of saying “ the wakf is for one 
nearest to me among my kardbat”’ were to say “the wakf 
is for one nearest to me among all people,” this would 
include both kardbat and ghair kardbat, and consequently 
parents and children will be included in the wakf though 
they do not fall in the category of kardbat. 

If a man were to say, “‘ the wakf is for my children, and 
if any of them should die his share shall go to one of his 
degree, the nearer being preferred to the one more remote,”’ 
and there are the wikif’s sister’s children and paternal 
uncle’s descendants, the share of the deceased beneficiary 


2 \Kazi Khan. 
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Lecture 1X. would go to the w4kif’s paternal uncle’s descendants and 
"not to the children of the wAkif’s sisters. This is contrary 
to the Fatwa in the Khatriyeh in which the wakif’s sister’s 

children are preferred. 

A person may create a wakf lawfully in favour of his 
kindred (kardbutdar or kardbut or zi-kardbat,) and no 
preference will be given to males over females. And in the 
Ziaddt it is stated that the grandparents and grandchil- 
dren will participate in the benefit of the trust." A wife, 
however, is not included in the term kardbat or akriba.? 

If a person declare his property to be wakf for his near- 
est kindred and he has a consanguine sister and daughter’s 
daughter’s daughter, the wakf will be in favour of the 
latter for she is nearest in blood to the wakif being his 
own descendant, however low in degree. 

When a wakf is in favour of the poor kindred, such 
kindred as are in indigent circumstances will alone be 
entitled to share in its benefit. With reference to the 
question who are indigent and who are not, the Alamgiri 
states the principle in the following terms :—‘‘AIl persons 
who are accounted in law as the legitimate recipients of the 
zakdt or the poor’s rate, must be regarded to be poor. A 
person possessed of only a dwelling-house and a servant 
is held to be poor, and properly entitled to receive the 
zakdét, as well as the benefit of a wakf for the poor.” 

“So also when with this, he has a sufficiency of clothes 
without anything superfluous or house furniture, that can- 
not be dispensed with. Butif he have an excess of 200 
dirhems above his clothes and furniture, he is to be ac- 
counted rich and will not be held entitled either to the zakd 
or to the benefit of a wakf. So also if he have two dwell- 
ing-houses or two servants and the superfluous house or 


1 Kazi Khan and Radd-fil-Muhtir, III, p. 681. 
* See 9 Bombay High Court Reports, p. 19. 
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servant is of the value of 200 dirhems, he is to be accounted Lecrurr IX. 
rich so as to render it unlawful for him to participate in = 
zakdt or wakf, but not so as to render him liable to the 
former. And, though the surplus above his dwelling- 

house, or the surplus above his clothes, or his furni- 

ture should not each by itself be of the value of 200 
dirhems, yet if all taken together are of that value, he is 

rich and cannot lawfully participate either in zakdt or in 

wakf, And if he have land of the value of 200 dirhems, 
though the income from it be insufficient for his main- 
tenance still he is rich, according to what is approved. 
Though he should have plenty of property not immediate- 

ly available or in debts owing to him by other persons, he 

may be allowed to take of the zakdt or the wakf, for he is 

in the condition of a traveller; yet if he can borrow, it is 

better for him to do so than to receive from a charity.’ 

“Every one who is entitled to maintenance from another, 7... o¢ i. 
and who may take it without his consent or the order of a digence ao- 
judge, or to whom the judge may award it out of the pro- rine ae 
perty of an absent person,—and every person, the profits of 
whose property are so mixed up with those of another that 
neither can be accepted as a witness for the other, is 
accounted rich in respect of wakf, on the strength of the 
wealth of his maintainor or person with whom he is 
so connected, and of this parents and children and grand- 
parents are examples. But persons, who though entitled 
to maintenance from another, yet cannot take it without 
his consent, or the order of a judge, and to whom the judge 
cannot assign maintenance against another during his 
absence ; and persons, the profits of whose property are so 
distinguishable from those of another that each may be 
accepted as a witness for the other—are not to be account- 


1 Though apparently there is one opinion of Abi Hanifa which is 
opposed to the view given in the text, which is that held by the disciples. 
y p 
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ed rich on the strength of the wealth of their maintainors ; 
and of this, brothers and sisters and other relations with- 
in the prohibited degrees are examples... When a poor 
woman has a rich husband she is not to recewe from the 
wakf, but when a poor man has a rich wife he may receive 
from it.” 

Kazi Khan lays down the following rule on the subject, 
which, however, he says must vary with the changing 
circumstances of the times. A person is called fakir 
(indigent) who has only a lodging (and nothing more,) and 
he would be entitled to both zakdt (poor’s rate or religious 
alms) as well as the benefit of a wakf (for the poor). 
Similarly, a person, who has only a lodging (but no where- 
withal for subsistence,) though he may have an attendant, 
is a fakir. A person, who has only a few necessary rai- 
ments and nothing else, is a fakir. One who has house- 
hold effects of the value of two hundred dirhems will be 
considered gham, that is, a person enjoying competence. 
According to Yusuf ibn Khalid S4m4ni, the possession of 
50 dirhems would bring a person within the category of 
ghant. 

According to Abi Yusuf, the owner of a piece of land 
which is worth 200 dirhems, though its income may not 
be enough for his support, is not indigent; but Moham- 
med ibn Shahna, and Mohammed Ibn MakdAtel of Rai 
would regard him as a fakir. ‘The words of Abi Yusuf, 
however, are words of caution, and the saying of Ibn 
Shahna contains much elasticity.”’ The author goes on to 
say, that a person ostensibly possessed of means, though 
having been overtaken by some calamity cannot have the 
immediate use of such property, may be regarded as an 
indigent. He also adds that a person who, with the excep- 
tion of a debt owed by an insolvent, owns no other property 

1 Alamgiri II, p. 484; Baillie, p. 689. 
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will be regarded as an indigent. From these statements Lecrure IX. 
it appears that the question, whether a person is or is not _ 
indigent, in other words, a pauper, is dependent upon 
special circumstances and cannot be answered without 
reference to the requirements and exigencies of the society 
among whom the question arises. 

When a wakf is made for the indigent kindred of the 
grantor, and one of his kinswomen gives birth to a child 
within six months of the date upon which the produce 
of the wakf comes into existence, such child will not be 
entitled to a share in it, for a child en ventre sa mere can- 
not be regarded as coming under the category of indigent 
kindred. “Such child will be treated in the same way as 
a kindred, who was ghani at the time the produce came 
into existence and became indigent afterwards. This 
person though not entitled to a share in that produce, 
will participate in all future income. 

When a wakf is clearly intended for more than one 
person comprehended in a class, and there is only one 
person of that class existing, he will take half of the 
produce and the remainder will go to the general poor. 
If, however, it appears primd facie that the whole benefit 
is intended for persons of that class, independently of their 
number, such person will take the entire benefit. For 
example, if a wakf is made for the benefit of the indigent 
among the posterity of A., and there is only one such person 
in existence, the entire income of the wakf will go to that 
person. Butif the wakf was created for the paupers 
among the posterity of A. and there happens to be only 
one he takes half of the produce, the remainder goes to 
the poor in general. 

A wakf made for the orphans of one’s kindred is sub- Meaning of 
ject tothe same principles. An orphan or yeteem means an ae eae 
infant child who has no father living, though the mother 
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Lecture IX.and the grandfather may be alive. The condition of 





Age of 
majority. 


A wakf for 


the kindred, 
residing in a 


orphanage ceases on the attainment of puberty. In the 
absence of any indications of puberty, the completion of 
the 15th year is regarded by Abi Yusuf as the age of 
majority. Abi Hanifa holds that the completion of the 
19th year is the age of majority for men and the 17th 
year for women, whilst Zuffer is of opinion that the age 
of majority should be the same in both cases, namely, the 
completion of the 18th year. 

If a person make a wakf of his property for his poor 
kindred, will the mutwalli be authorized after the wakif’s 
death to give a share of the produce to his indigent 
grandson? Most of the jurists have answered this ques- 
tion in the affirmative and the Fakih Abu Lais has stated 
that in the Zidddt, Imam Mohammed has held the same 
view, though apparently Abi Hanifa and Abi Yusuf have 
held otherwise.? 

Where a wakf is made for the benefit of the wakif’s 
kindred residing in a particular locality and after them for 
the poor, would the kindred be deprived of the benefit of 
such wakf if they leave their residence? Fakih Aba Bakr 
of Balkh has declared that if the wdkif’s kindred who 
are constituted the beneficiaries of the wakf are limited 
in number and capable of being specified, in that case 

1 In the Alamgiri, preference is apparently given to the views of Abi 
Hanifa and Abd Yusuf :— 

“In a wakf on ‘kartb’ the produce is divided according to heads, the 
young and the old, the male and the female, the poor and the rich being 
all alike because the noun is equally applicable to all. But neither the 
father of the appropriator nor the children of his loins are included nor 
his grandfather, according to the Zihir-ar-Rewdyut. A man makes a 
settlement on the needy of his kardbut and then dies. Question.—Can the 
mutwalli give any portion of the produce to a son of the appropriator’s 
son when poor? According to Abi Hanifa and Abi Yusuf he cannot, for 
the child of a child according to them is not included in the term kardbut.” 


See ante, p. 329. There can be no question that the views of Abd Lais 
are accepted by the sect. 
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their right to the benefit of the wakf is ambulatory and Lecrunr IX. 
will go with them wherever they go. Butif they cannot — 

be specified and are not limited in number, in that case 

the right of any one of the kindred who leaves the 

locality will drop and the entire produce will be distri- 

buted among those living on the spot, and when none of 

them are in existence it will go to the poor. And Aba 

Lais has stated that should any one of the kindred (so 

leaving the place) return to that locality, the right would 

revive. 

Should a wakf be made for one’s akriba but the words 
their descendants are not added, still they would be included, 
as the descendauts of akriba are also akriba. 

If a person make a wakf for his akriba and after them 
for their descendants, these will not share in the benefit 
of the wakf until the first stock is exhausted. 

A person makes several dispositions by will and A ~akf with 
creates a wakf of his land for the poor and authorises his eee 
executor “to give to whomsoever he likes and what- 
ever he likes,’’ in such a case it is lawful for the executor 
of the wakf to give to his parents, his wife and kinsmen, 
if they are poor or in need, and it will, in the main, be 
regarded as a wakf for the poor. 

When a man has made a settlement on his neighbours, 
the produce ought to be expended, according to analogy, ware in 
on all who live adjacent to him, but, on a liberal construc- favour of 
tion, it is for those who assemble together with him and ee 
come to the masjid or place of worship of the mahallah or 
quarter, and this is approved. Residence is the condition, 
according to the plain doctrine of Abt: Hanifa, whether 
the resident be proprietor or not, and this also is correct. 

When the inhabitant is not the proprietor, the benefit of 
the wakf is to the resident and not the proprietor. The 
neighbours, whether Muslim or infidel, male or female, free 
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Lecruee 1X. or makatib, minor or adult, are entitled and the produce is 
to be divided among them according to the number of 
heads, the superintendent being responsible if he give 
more to some than to others. An wmm-i-walad, mudubbur, 
or absolute slave has no right to participate, nor a debtor 
who is imprisoned within the mahulla for debt, nor, on 
a, liberal construction, the son, father, grandfather or wife 
of the appropriator nor the child of a child though he be 
a neighbour. But his brothers and paternal and maternal 
uncles do participate. 

If among the appropriator’s neighbours there are some 
who have gone to another mahulla, selling their mansions 
to other persons who have come into them after the ripen- 
ing of the crops, but before they are gathered, these are 
to be regarded as neighbours who are such at the time of 
the division of the produce. And if a person should 
make a settlement on his neighbours when residing in one 
house, but should remove to another even though it be a 
merely rented house, and reside therein until his death 
the produce will go to his last neighbours. And if a man, 
after making a settlement on his neighbours, should remove 
to Mecca and die there, the produce would belong to his 
neighbours in Mecca if he had taken a house there, but if 
he had gone on a pilgrimage only, it would belong to his 
neighbours in his own city. If aman have two mansions, 
in one of which he resides and in the other of which he 
keeps his merchandise, the produce is for the neighbours 
of the house in which he lives. If he have two mansions 
and a wife in each, the neighbours of both are entitled to 
the produce, though he should die in one of them. So also, 
though one of the houses be in Basrah and the other in 
Kifa, he having a wife in each. And if a person should 
make a wakf for the poor of neighbours without referring 
to himself, as for instance by omitting to say “my neigh- 
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bours,” it would be the same as if he had said “ my neigh~ Lecrune IX, 
bours.” If a man should fall sick and be removed by his 
son to another mahulla or village and die there, his first 
neighbours would be entitled, this being no proper removal. 
But if a woman inhabiting a mansion should make a settle- 
ment on her neighbours and afterwards marry and be taken 
to the house of her husband and die there, her neighbours 
are those of her husband. So also, when a man has 
married a woman and removes to her house, his neighbours 
are changed to hers, unless he has left his furniture in his 
own house, when they say his neighbours are those who 
were so before his removal. 

When it is not known whoare a man’s neighbours, the 
produce is not to be divided until witnesses testify to the 
house in which he died and then a distribution is to be 
made among the neighbours of that house. And if a 
neighbour should claim as being poor and the fact of his 
poverty is not known, he must be put to the trouble of 
producing witnesses to prove it. 

If a person whilst in health make a wakf for the poor, 
upon whom should the produce be spent? Natiki has de- 
clared that it should be applied for his (poor) children, then 
for his kinsmen after them for his slaves, then for his neigh- 
bours and then for the people of the city, with reference 
to his proximity ; and children and females will be included 
in the distribution among neighbours.” 


1 Tho foregoing principles are from the Alamgiri and the Radd-al- 
Muhtar. 
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Section IV. 
CONDITIONS IN WAKE. 
When a dedication is made subject to the exercise 


of an option on the part of the wakif, according to Aba 
Yusuf, “the wakf as well as the condition” is valid, 


A wakf with provided there is a determinate period fixed, within 


an option. 


which the option should be exercised. For example, if a 
man were to say, ‘‘I constitute this house as wakf, but 
I shall have an option to set it aside within three days,” 
if the option is not exercised, the wakf becomes absolute 
after three days, but if the time is uncertain and want- 
ing In specificness, the waff is invalid. 

The jurist Abi Jafar holds that the wakf should be 
considered as valid and the condition void (bat). Hiullal 
and Mohammed hold that the reservation of an option in- 
validates the wakf itself, whilst Yusuf ibn Kh4lid declares 
that the wakf is valid in all cases, the condition alone 
being void. And this seems to be the generally received 
doctrine. 

If a person were to make a dedication for a specific 
period of time, say, for a day or a month without any 
additional words, it would take affect as a lawful wakf in 
perpetuity. But if he were to say that it will be a wakf 
for a particular month, and on the expiry of that month, 
the wakf will be void—in such a case, the dedication 
would be void ab initio.? 

If a man were to say “‘ when to-morrow comes my land 
will become sadkah-1-moukoofa” or “ when I become its 
malik, the land will be wakf,” it is unlawful, for the crea- 
tion of a wakf cannot be made dependent on the happen- 
ing of a contingency. 

1 The principles stated in this section are taken, in the main, from the 


Fat&wa-i-Kazi Khan. 
2 Compare the Shiah law on the subject. 
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If a person were to say “my land will be wakf after Lectorr IX. 
my death for a certain number of years,” it will take 
effect after the death of the declarant as a wakf in per- 
petuity. But this applies only to the case of a testamen- 
tary disposition by which a wakf is intended to be created 
for a limited number of years. For if the appropriator 
were to create a wakf inter vivos for a limited period, it 
would be invalid. According to Hillal, the result is 
that when a wasf is endeavoured to be created with a 
condition which is dehors the condition of perpetuity, the 
wakf is invalid. 

If a man were to say, ‘my land is sadkah-i-moukoofa 
on this condition, that I shall have the power of revoking 
it whenever I chose,” according to Hillal, such a wukf is 
invalid, Yusuf ibn Khdlid, however, holds that the 
wakf is valid and the condition void. And Abdi Yusuf 
is of opinion that where the time for the exercise of the 
power is undefined, the waif itself is invalid.’ 

Similarly, if a man were to say “I consecrate this land 
on the condition that i will remain my property, and T 
shall have the power of selling it whenever I like, and of 
dedicating the proceeds thereof, ’—such a wakf is invalid. 

When a wakf is created conditionally, it is valid, e. g., 
if a person were to say ‘‘ this land is wakf, if it is mine,” 
in that case if the land was his property at the time, it 
would constitute a valid wakf. 

According to the Hanafis, the waif of property belong- 
ing to another is validated by the ratification of the real 
owner; not so according to the Shiafeis. 

If a man were to say, “this land of mine is moukoofa 
for God in perpetuity on condition that I shall have the 
power to sell it, and with its price to buy another piece 
of land which will then become wakf, subject to the same 

1 This view is adopted as law by the sect. 
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Lecture IX. incidents as the original wakf,”’ both wakf and condition 
"are valid according to Hillal and Abi Yusuf. And this 
is correct.! 

If the wakif were to say, “I constitute this my land 
wakf and reserve to myself the power of selling it,” though 
several jurists have held that this is invalid, the correct 
view is that the wakfis lawful, and if the appropriator 
exercises the power of sale, the proceeds of the sale be- 
come wakf in lieu of the land. 

The wakif or the mutwalli can sell the property only 
when the power of sale has been expressly reserved. In 
the absence of any such power, the Kazi, if he deem it 
expedient, may authorize the sale of the wasf property 
and a re-investment of the proceeds in any shape con- 
ducive to the proper maintenance of the wakf. 

Where a wakf has been made in favour of the public 
mosque and some great evil seems imminent to Islam to 
avert which if becomes necessary to borrow the income of 
the wakf, in such case the sovereign is authorized to 
take the income as a loan. 

If the cattle belonging to a wakf become unfit for work, 
the mutwalli is entitled to remove and sell them. 

Things belonging to the mosque but not needed may be 
sold by the mutwalli with the sanction of the Kazi where 
there is one, otherwise at his own discretion. 

When a village in which there exists a brick-built well 
or reservoir has become completely depopulated, the mate- 
rials of that reservoir or well may, with the sanction of 
its wikif, or in his absence, of the Kazi, be used for the 
building of another well or reservoir in a contiguous 
village. 

When anything is dedicated to a mosque which after- 
wards becomes ruined, the subject of the dedication does 


1 Kazi Khan. 
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not revert to the grantor or his heirs but will be used for Lscruge IX. 
the nearest mosque. 

When the subject of the wakf is unfit for the purpose 
for which it is intended, the wakf will be avoided. For 
example, if a piece of land be dedicated for a cemetery 
and a corpse be even buried in it, but if it afterwards 
appear that the place is unfit for a burial-ground and 
people are unwilling to use it as such, the dedicator may 
sell it, for the place is not suited for the purpose for which 
it is intended, and that circumstance would avoid the walk. 

If a land dedicated to some pious purpose has become 
uncultivated, and owing to its distance from town no per- 
son is willing to take a lease thereof and no profit can be 
derived from it, nor can any buildings be raised upon 
it, such land may be sold according to Kazi Khan. 

Similarly if a lungarkhaneh' is burnt down, the wakf 
ceases, or if shops are dedicated for a bazar and the shops 
and bazar are all burnt down, the wakf ceases and the 
land reverts to the heirs of the grantors. 

If a road or path which leads to a mosque becomes 
dilapidated, it can lawfuily be repaired with the funds of 
the mosque, when it is the only mode by which the members 
of the congregation can gain access to the mosque. Simi- 
larly, if a lungarkhdneh is created on the banks of a 
river and people have access to it only by means of a 
bridge, if the bridge becomes dilapidated it may be 
repaired out of the funds of the lungurkhdneh. 

If a lungurkhaneh or musjid becomes ruined, and the 
place where it is situated is abandoned entirely, its mate- 
terials may be sold with the permission of the Kazi and 
the proceeds applied to the purposes of the nearest lungur- 
khdneh or mosque, though some have said it would revert 
to the grantor’s heirs. 


1 A hostel for indigent travellers. 
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Section V. 
WAKF-UL-MARIZ; WAKF BY THE SICK. 


Shaik Imam Abu Bakr Mohammed ibn Fazl has stated 
wakfs are of three kinds— 


(1). Those made in health (¢. ¢., to which operation is 
given in health). 

(2). Those made whilst suffering from a mortal malady. 

(3). Those made with the object of taking eitect after 
death. 


In the case of the first, (actual or constructive) change 
of possession’ is necessary as in the case of a Aiba. In 
the case of the third, as it would take effect after death, 
delivery of possession is not necessary, but it will operate 
only with a reference to one-third of the wakif’s property, 
as in the case of a legacy to a non-heir. 

In the case of the second, it is valid with reference to 
one-third, but delivery of possession and appropriation 
(constructive or actual) are necessary asin the case of a hiba 
made in death-illness. And in the Tahtavi, it 1s mention- 
ed that the legal characteristic and incidents of a wulf, to 
which operation is given during illness, are the sume 
as that ofa wakf to which operation is intended to be 
given after death, that is, it is valid with reference to 
one-third of the wakif’s property.* 

A person suffering from death-illness makes a wakf of 
his house, it is lawful and valid if it does not exceed one- 
third of his estate, but if it exceeds the one-third and the 
heirs consent, it would be valid in its entirety, but if the 
heirs do not consent, the wakf will be avoided as regards 
the excess over a third. If some of the heirs consent and 
the others do not, the wakf in excess of the one-third will 
be valid in proportion to the shares of the asseuting heirs. 


1 Lit, delivory of possession and setting apart. 2 Kuzi Khan, 
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If one of the non-assenting heirs sells his share in the Lecture IX, 
portion of the property respecting which the wakfisdis- 
allowed and subsequently it is discovered that the wilif 
has left other properties besides, so that the wakf can be 
valid in its entirety with reference to the property dedi- 
cated, owing to its forming less than one-third of the 
entire estate of the wikif, the sale by the heir will not 
be set aside but he will have to pay the price thereof 
for the purchase of other property to_be added to the 
wakf. 
If a person suffering from death-illness makes a wakf 
of his house and all his property is involved in (lit. sur-_ 
rounded with) debt, the house will be sold-‘and the wakf as 
will be sét aside. Similarly, if a person were to purchase 
a house and make it a wakf, after which a claim of pre- 
emption is made in respect of it, which claim is established, 
in such a case the wakf would be set aside. 
If a person were to purchase a property under an in- 
valid sale and after obtaining possession were to make a 
wakf thereof, it would be lawful and he will be liable 
for its price to the vendor. And if he were to turn 
a house similarly purchased into a mosque it would be 
valid according to Hillal and all our learned. 
If a person make an acknowledgment that some pro- 
perty of which he is in possession is his sadkah-i-moukoofa, ‘Tho ac- 
his statement will be credited and the land will be dedi- 
cated to the poor. 
If a person says “ this land is the sadkah-i-moukoofa of 
my father,’ and his father is dead, his acknowledgment 
will be valid; but if his father had died leaving debts 
and there is no other property of the deceased out of 
which the debt can be paid, so much of the wakf land 
as is necessary to pay off the debt will be sold and the 
deceased’s liabilities will be paid and the remainder 


Lecture IX, 
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will be wakf. If there happen to be any other heir of 
the deceased who does not acknowledge the wakf, his 
share will be excluded from the wakf “that he may do 
whatever he likes with it.” * 

If a man declares that a particular piece of land was 
sadkah-1-moukoofa for his ownself, or that he should “eat”’ 
out of its produce and feed others with it, such a wakf is 
valid according to Abi Yusuf. And the jurists of Balkh 
have adopted this doctrine of Abu Yusuf and have held 
that both the condition and the wakf are valid; and Sadr- 
ush-Shaheed has said that the fatwa is according to the 
‘opinion of Aba Yusuf. 

A person makes a wakf for the poor on condition that 
he should maintain himself therewith during his life- 
time, such wakf is valid according to Abt Bakr Askaf, 
If a person were to say “I have made this property a 
wakf for myself,” it would be valid according to Abi 
Yusuf and after the appropriator’s death the property in 
question will be applied to the benefit of the poor. 

Ansiri has stated in his work on wakf, that when a 
person constitutes a wa/fin the following terms, “ This 
my land is wakf for the sake of God in perpetuity and its 
produce will be applied to my uses as long as I live,”’ and 
adds nothing further, it is valid; and when he dies its 
benefit will go to the poor. Khassaf has stated that 
when a person declares, “ this my land is wakf or sadkah- 
i-moukoofa in this way that its produce will be applied to 
my uses as long as I live, after me for my children, and 
after them for my grandchildren in perpetuity as long as 
my descendants exist, and should there be none of them 
then to the poor,’ sucha wakf is valid, according to 
what Abi Yusuf has stated. And in some of the rawdyeis 


@ 
7 This is the case when there is no other proof of the wukf excepting 
the man’s siatement or tkrar. 
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(authorities) it is said that if a person makes a condition 
to pay his debts and expenses out of the wak/, the condi- 
tion is valid. 

When a man has made an appropriation of land or 
something else with a condition, that the whole or a part 
of it shall be for himself while he lives and after him for 
the poor, the appropriation is valid according to Abia 
Yusuf and the Shaikhs of Balkh have adapted his opinion, 
and the fatwa is in conformity with it as an inducement to 
the making of appropriations.?. There are several ways in 
which this may be done, as for instance, by a person 
saying “‘on condition that he will pay my debts out of the 
produce, ” or “when death happens to me, if I should be in 
debt, that he will begin with the payment of my debts,” 
or ‘“‘ when death happens to such an one, take every 
year one-tenth share of the produce and apply it to the 
performance of the haj or pligrimage to Mecca on his 
account or on the expiation of his vows and so and so ” 
(naming something); or ‘Take every year out of this 
sadkah so many dirhems and expend them in such a 
manner and the remainder so and so.”’ In all these cases 
the wakf would be lawful. And if the appropriator were 
to say “‘ This is a sadkah-t-moukoofa to Almighty God, 
[and the mutwalli] will pass its produce to me while 
I live, ’’ without adding anything more, it would be law- 
ful, and after his death, the benefit will go to the poor. 
So also if he should say, “This my land isa sadkah- 
i-moukoofa, he (meaning the mutwalli) will pass the 
produce to me while I live, then after me to my child and 
my child’s child and their nasl forever, while there are 
any and when they cease, to the indigent.” This also 

1 Radd-ul-muhtar, ITI, p. 572 ; Alamgiri, II, p. 495: Baillie, p. 597 ; Kazi 


Khan, ITT, p. 328. The Shiah Law is in utter conflict on this point. 
2 See ante, p. 280. 
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would be lawful. Soalso if he should make it a condition, 
“ That he may maintain himself and his child and pay 
his debts out of the produce and that when death happens 
to him the produce of the estate is for such an one, the 
son of such an one, and his child and child’s child and his 
nasl.” Or, if he should begin by saying “for such an one 
and then for himself,”’ it would be lawful as conditioned, 
the putting himself, first or last, making no difference. A 
person makes an appropriation for the poor with a condi- 
tion ‘‘ that he may eat and feed others ”’ (out of its produce) 
“<< so long as he lives and that after his death it is to be 
for his child and in like manner to his child’s child for- 
ever while there are any descendants,’ the waif is lawful 
with such a condition. 

When there is a condition in the wahkf “that he may 
exchange the land for other land as he pleases and that 
the land so obtained shall become waif instead of the 
first,’ the appropriation and the condition are lawful 
according to Abi Yusuf, and so also when there is a con- 
dition “‘ that he may sell and make an exchange for the 
price.’ And it has been said that Hillal was of the same 
opinion and the fatwa is in conformity with it. Bnt after 
the exchange has once been made it cannot be made a 
second time, unless there are words indicative of an inten- 
tion that he may exchange continually. When the words 
are “that I may exchange for other land, ’’ he cannot 
exchange for a mansion nor vice versd. But he may pur- 
chase khiray land with the price. When the power to 
exchange is reserved to himself he may appoint an agent 
for the purpose, but if he should bequeath the power to an 
executor, the executor of such executor cannot exercise it. 
And if the power is reseryed to another and himself the 
other cannot exercise it singly, but the appropriator himself 
may lawfully doso. When the power to exchange is given 
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to “every one that may preside over this wakf,” it is lawful, Lecture 1X. 
and every president may exercise the power. But when _ 
the appropriator has declared “on condition that such an 

one shall have the power of exchanging,” the person au- 
thorized cannot exercise the power after the death of the 

wikif without an express condition to that effect. The 

kyum or administrator has no power to exchange unless 
expressly authorized to do so. And when it is made a 
condition that he may exchange, the appropriator may 

also exercise the power without a similar condition in 

his favour. 

Without an express condition in the wakf, the land 
cannot be sold or exchanged, though it should be saltish 
and useless. In one place Kazi Khan has said that the 
judge may order its sale, though there should be no con- 
dition to that effect when he thinks it expedient, but in 
another he denies that the judge has any such power. 
The most trustworthy opinion, however, is that the judge 
may luwfully order the sale of land if it be quite useless 
and there is no income derived from it, provided that the 
sale is not at an inadequate price.’ 

When a man has said, “‘ My land is a sadkah-i-mou- 
koofa to Almighty God for ever, on condition that I may 
employ the produce as I please,’? he may lawfully do so. 
But if he should give it to the indigent, or employ it in 
pilgrimage, or bestow it upon a particular individual, he 
cannot reclaim it. And in like manner, if he should say 
“JT have given it to such an one,’’ he has no power to 
reclaim it. He may give it to one set after another, yet 
if he were to apply it to himself the wakf would be void. 
It would be different if he had said “ on condition that 
I may give it to whomsoever I please.” 

Where an appropriation is made subject to a condition 

1 Baillic, p. 507; Alampiri, IL. p. 40-4. 
4d 
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Lecture IX. that the wikif shall have the power of giving the produce 
to whomsoever he pleases, the wakf is lawful ; and he shall 
have the power of doing whatever he likes with the 
income during his lifetime, but cannot make any disposi- 
tion respecting it to continue binding after his death, nor 
can he apply the income to his own purposes, (lit. cannot 
eat of the produce himself). Huis doing so, however, will 
not avoid the wakf. But he may bestow it on anybody 
he likes. A man makes a wakf of his estate on condi- 
tion that the administrator may give the produce as he 
pleases, this is lawful ; and he may give it to both rich and 
poor. If one should say, ‘on condition that such an one 
may give the produce to whomsoever he pleases, ”’ it ig 
lawful; and the power may be exercised either during the 
lifetime of the appropriator or after his death, and the 
person so authorized may give the income to his own 
child and nasl, and also to the child and nasl of the appro- 
priator, but not to himself. [It is not clear what the 
effect will be, if the person authorized were to take the 
profits of the wakf estate himself. The Alamgiri goes on 
to say that “the power dves not pass out of his hands 
on his saying ‘I have given the produce to myself.’”? A 
mere declaration may not have the power of destroying 
the power, but will not an unlawful application of the 
income to his own use amount to breach of trust ?]* 

If a person were to say, ‘‘ My land is sadkah-1-moukoofa 
for the sons of such a one on condition that I may select 
of them whom I please,” it would be as he has said, and 
he may select as he pleases or give the whole to one; and 
if he were to say, “I make no selection this year,” it 
would be lawful and the produce would be [divided] 


1 What follows is not recognized by the jurists of Balkh, viz., the 
passage “but if he were to say, Ihave given to the appropriator, tho 
wakf would be void according to those who say that a man cannot make 
a wakf in his own favour.” 
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among them all equally. And if he were to say “on Lecture IX. 
condition that I may deprive whom I please among them,” 
and he were to deprive them all but one, it would be law- 
ful; and though by analogy he should not be able to 
deprive them all, he has that power also, on a favourable 
construction. But he cannot restore those whom he has 
deprived and the wakf would be for the poor. If he were 
to say “I have deprived them of the produce of this year,” 
they have no right in that year’s produce and it passes 
to the poor.! 

If a man were to constitute a wakf in favour of the 
mother of his children (wmm-i-walad),? subject to the 
condition that if she marries after his death she is to 
have nothing, and she does marry but is subsequently 
divorced ; in these circumstances she has nothing, unless 
it were provided that in the event of being divorced, she 
should be restored to the benefit of the waif. In like 
manner, when a wakf is for the sons of such an one except 
those who go out of the city, and some of them go out but 
return again, or when it is for the benefit of the sons of 
such an one who are acquiring knowledge, and some of 
them abandon their studies which afterwards they resume, 
the parties continue to be deprived of the benefit of the 
wakf, in the absence of any condition to the contrary. And 
if one should make his land a sadkah settled on his child 
and nasil for ever, and after them on the poor with a con- 
dition that any of them, who may leave the sect or doctrine 
of Abii Hanifa for that of Shdfei, shall lose the benefit 
of the wakf; those abandoning the sect will be deprived 
of its benefit. Similarly, if he had said when any one 
of them shall leave the doctrine of the Sunnis and 


1 Fat&éwa-i-Alamgiri II, pp. 495 to 504 ; Baillie, p. 595 et seq. 
2 Umm-i-walad is the designation given to a female slave who bears a 
child to her master and thus becomes enfranchised. 
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Lucturr IX. become a heretic he shall be expelled; and one of them 
does apostatize, he is to be expelled. A man and woman 
are on the same footing; and when it is made a condi- 
tion that if one should depart from the established doc- 
trine he is to be expelled; and one of them does so and 
then returns, he is not be restored to the benefits of the 
wakf without an express condition to that effect. In like 
manner, when a particular doctrine has been specified 
and there is a condition that if any depart from it he is 
to be deprived, regard must be had to the condition. So 
also, when the condition is “ that if any of my kindred go 
from Baghdad he is to have nought,”’ respect must be had 
to the condition, except that in this case if he return to 
Baghdad he would be restored to the benefits of the 
wakf.2 

Among conditions that must be respected, Khassif has 
mentioned a condition that the superintendent shall not 
let the lands, and if he does let them the lease shall be 
void. If the wikif makes a condition that he shall not 
enter into an agreement for gardening or cultivation on 
the basis of division of produce, or provides that when the 
superintendent lets the land he shall be expelled from the 
office, in such cases if he should act contrary to the condi- 
tions he is to be expelled and the judge shall appoint 
another, whom he can trust to carry out the condition. 


Section VI. 
ALIENATION OF WAKF PROPERTY. 

As a general rule, it may be stated that the private 
alienation, temporary or absolute, by mortgage or other- 
wise, of wakf lands, even though for the repair or other 
benefit of the endowment, is illegal according to Mahom- 

1 Alamgiri II, p. 504; Baillie, p. 600. 
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medan law. Accordingly, when once a property has been 
constituted wakf, all right of proprietorship ceases, and it 
cannot be alienated or transferred by sale or gift, nor is 
it subject to the rights of inheritance.! A valid settle- 
ment by way of wakf made inter vivos, that is, which is 
not dependent for its operation upon the death of the 
testator, cannot be revoked, nor is it affected by the subse- 
quent misconduct or misdealing of either the settlor him- 
self, or those responsible for carrying out. his behests so as 
to render it alienable, or to destroy the character of in- 
alienability impressed by the constitution of wakf.2 

It must, however, be proved that the land is endowed ; 
i. mere nominal endowment will not prevent alienation.’ 

Grants ‘to an individual in his own right for the pur- 
pose of supplying means of subsistence have been held 
not to be wakf.t It must, however, be remarked that the 
nature of the grant would be modified by the circum- 
stauces of the special case. Where the grant is not ab- 
solutely to the grantee, and it appears that it is meant to 
provide means of subsistence to his descendants, the Ma- 
hommedan law will regard it as a valid wakf. Again, 
where the grant is made to A. under the name of wakf 
and no mention is made of any further trust, it will never- 
theless be effectual in creating a trust for the poor, after 


1 Moulvee Abdoolla v. M.S. Rajesri Dossea, 7 Sel. Rep., 268; 8. D. A. 
1846, p. 266: and see M. S. Qadira v. Shah Kubeer-oo-deen Ahmud, 3 Sel. 
Rep., 407 ; Abul Hasan v. Haji Mohummad Masih Karbalai, 5 Sel. Rep., 
87; Kulb Ali Hoosein v. Syf Ali, 2 Sel. Rep., 189; Moulvee Abdoolla v. 
Ramzoo Dye, 8S. D. A., 1847, 192; Jewun Doss Sahoo v. Shah Kubeer- 
ood-deen, 2 Moo. I. A., 390, S.C., 6 W. R., 3. Syud Asheeruddeen alias 
Kalla Meah v. Sreemutty Drobo Moyee, 25 W. BR, 557. 

* Doyal Chand Mullick v. Syud Karamat Ali, 16 W. RB. p. 116. 

3 Juddo Nundan Burral v. Kalee Coomar Ghose, 8. D. A., 1852, p. 381. 
For tho test of a nominal endowment, soc the case of Gunga Narain Sircar 
v. Brindabun Chunder Kur Chowdhary, 3 W. B., p.. 142. 

4 Bibee Kuneez Futima v. Bibee Saheba Jan, 8 W. BR. p. 313. 
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A.’s decease; and A. will have no right of property over 
the subject of the grant. 

But when a heritable estate is burdened with a trust, 
viz., the keeping up of a saint’s tomb, it may be alienated 
subject to the trust." The first question in such cases is 
whether the estate is heritable. If there is an actual 
dedication as wakf, it is submitted it would not be heritable. 
If there is no express constitution of the estate as wak/, but 
a trust has been created expressly for the purpose of main- 
taining the saint’s tomb, the legal effect would be the 
same. But if the property has been treated all along as 
heritable, in that case only the principle laid down in the 
case referred to can apply, and the property can be alienat- 
ed subject to the trust. 

The courts, however, in some cases, have clearly gone 
beyond the Mahommedan law in holding that the whole 
of the profits must be devoted to religious purposes in 
order to constitute a valid wakf; and the decision in 
Futtoo Bibi v. Bhurrut Lall Bhukut seems to be in direct 
conflict with the Mahommedan Law. The English doc- 
trine against perpetuity is not recognised by that Law ; 
and, accordingly, where a property is burdened with a 
trust which is ostensibly lasting in its character, such 
property is considered to be tied for that purpose, and 
consequently inalienable. It may, therefore, be submit- 
ted that the decisions in which such wakfs have been held 
to be inheritable are not in accord with the principles 
of the Mahommedan Law. 

In the case of Dalrymple v. Khoondkar Azeezal Islam,? 
it was held that if an endowment be wholly wakf, a mut- 
walli is incapable of granting a lease extending beyond 


1 Futtoo Bibi v. Bhurrut Lall Bhukut, 10 W. R. 299. 
2§. D. A, 1858, p. 586; sec also Shoojat Ali v. Zumeerooddeen, 6 W. R. 


p. 158. 
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the period of his own life. If, however, the office is here- Lecrunz 1X. 
ditary, and the mutwalli has a beneficial interest in the _ 
endowment, the property is looked upon as an heritable 

estate burdened with certain trusts, the proprietary right 

of which is vested in the mutwalli and his heirs, and he 

can exercise the right possessed by other proprietors, of 
granting leases even in perpetuity. It is difficult, how- 

ever, to understand what is implied here by the term 
“wholly wakf.’ If it is intended that the dedication 

should be wholly for religious or pious purposes, the view 

is admittedly erroneous ; for it has been already abundant- 

ly shown that private wakfs or settlements in favour of 
children and others, and even in favour of the wikif, are 
lawful. “In such cases also the mutwalli is a trustee on 
behalf of the beneficiaries. Can he then, with or without 

the consent of the beneficiaries, (or of other beneficiaries if 

he be one of them), grant a mouroosi lease ? Itis submitted, 

he cannot; for, by allowing him to do so, it would be in- 

juring the reversionary interests of the succeeding benefi- 
claries. 

In connection with this branch of the question it must 
be remembered that the mere charge of certain items 
which must in time cease on a wakf estate does not 
render the dedication invalid.) Nor does the mere 
stoppage of religious services start limitation against a 
wakf. 

Lands belonging to a Mahommedan, which are occupied 
by tombs, cannot be sold in execution of a decree Nor 
can a makbara or burial-ground be alienated, for it is wakf 
from its nature.* A general dedication of land for the 


1 Muzhoor-ul-Huq v. Puhraj Ditarey Mohaputtar, 13 W. R. 236. 
2 Doyal Chand Mullick v. Syud Karamat Ali, 16 W. R. 116. 
38. D. A. Beng. Sum. Cases, p. 40, 21st Novr. 1842, 

4 5th December 1846, 8. D. A. N. W. P. p. 250. 
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purpose of a cemetery establishes wakf, and excepts the 
same from descent to the heirs.. But the existence of 
tombs on land, unless it is constituted into a makbara, 
does not prohibit partition, except as to the actual spot 
covered by the tombs.? 

Where certain Inaam land, granted for the service of 
a masjid, was attached in satisfaction of a decree obtain- 
ed by a mortgagee of the property against the descendants 
of the original grantee, who had morteaged it to him, it 
was held that by the Mahommedan law the mortgage 
was illegal and void, as land appropriated to religious 
purposes could not be sold or mortgaged by any of the 
descendants of the original proprietor ; and the Court 
agreed that the attachment should be raised. 

The mutwalli may, however, under special circum- 
stances, pledge the wakf property, either wholly or partially, 
with the sanction of the Kazi, as previously stated, and may 
even alienate a portion of the property. But any such act 
done without the permission of the Kazi is wholly void and 
inoperative. 

In the case of Afoulvee Abdoollah v. Rajesrt Dossea and 
another,’ the plaintiff (who was the appellant in the 
Sudder Court) sued as the mutwalli of a mosque for the 
rents of certain lands attached thereto. The defendant 
Rajesri Dossea pleaded that one Mahomed Ufzul, the 
late superintendent, borrowed froin her husband 51 
rupees for the repairs of the mosque, and mortgaged 
to him the rents of the 8 cottahs and tank for three 
years, providing in the deed of mortgage, dated 9th 
Jeyt 1219, that the debt was to bear interest at 1 per 
cent. per mensem for those three years, and that at 


158.D.A. Rep. (Beng4 p. 136, 30th July, 1831. 
2 Sel. Rep. 204, Bom. 8. A. 1839. 
4 7 Select Reports, p. 268. 
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the expiration of three years, if the debt were not paid Lucrure IX. 
off, the rent of the 8 cottahs, 5 sicca rupees per 
annum, should be sold to him for the debt, and the 
rent of the tank, or 1 rupee per annum, paid to the 
superintendent for the expenses of the mosque. She 
contended that as the debt had been incurred by 
Mohammed Ufzul for the repairs of the mosque, and the 
mortgage had not been cleared off, the engagement was 
binding on his successor, the present plaintiff. The first 
Court decreed the plaintiff’s suit, but it was dismissed by 
the Lower Appellate Court on the ground that the mort- 
gage was created for the benefit of the mosque by the 
late incumbent and was therefore valid. On appeal by 
the plaintiff, the Sudder Court held, in accordance with 
the fatwa of the Law Officers, that the alienation by 
mortgage of land devoted to religious purposes, and of 
the produce of such land, was invalid, and that the fact 
of the land being mortgaged for the repair or other 
benefit of the mosque, did not affect the case. 

When the sale of wakf property is set aside on the 
ground that it was not alienable and “it has happened ” 
that in the interval erections have been made by the 
purchaser, he would be entitled to remove those erections 
provided that they can be separated from the wakf pro- 
perty without injury to it. If they cannot be so remov- 
ed, as in the case of trees planted by the purchaser, the 
Kazi may, in his discretion, direct a legitimate compensa- 
tion, provided the erections distinctly add to the value of 
the wakf property. If the erections have been made by 
pulling down the original wakf building, or the trees are 
planted from grafts taken from wakf properties, the pur- 
chaser is not entitled to receive any compensation for 
them. He is only entitled to recover back from his vendor 
the value paid by him. 

45 
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No alteration made in a wakf building by the purchaser 
or anybody else would change the character of the walk. 
The purchaser would be liable for any loss occasioned to 
the wakf by his alteration or addition to the wakf build- 
ing, and for restoring it to its original condition, but he 
will not be entitled to any compensation on account of 
any improvement, unless those improvements are dis- 
tinctly separable. 

The purchaser will not be entitled to remove any erec- 
tion made by him, if from such erections an advantage 
accrues to the wakf. For example, a man makes a better 
oven for preparing bread in place of an old one, he can- 
not remove it, nor is he entitled to any compensation for 
it. But if he fixes lamps he can remove them, or if they 
are left, he is entitled to compensation. 

The purchaser is entitled to recover the value of the 
building at the time when the sale is set aside and not the 
price paid by him. For example, if a man purchases a 
house for ten thousand dirhems and lives in it, and the 
house has become dilapidated he is not entitled, when the 
sale is set aside, to the price which he paid forit. If 
the value has increased, the purchaser would be entitled 
to receive the enhanced price. 

If there is no proof forthcoming as to who are entitled 
to the benefit of a wakf, or as to the mode of disburse- 
ment followed by the mutwallis of former times, the wakf 
should be applied for the benefit of the poor. 

When a wakf is set aside on legal grounds, that is, 
on the ground of invalidity, the property reverts to the 
grantor or his heirs; and in their default goes to the 
public treasury (bait-ul-mdl). Butas long as the wakf 
can be upheld, the property will not go to the bazi-ul-mdl, 
but will be applied for the help of the poor and the needy’ 


* Compare the Shiah Law. According to English law there isno escheat 


[abs ¢ 
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or for any charitable purpose by which benefit is likely to becTune IX. 
accrue to the public at large. 

A public wakf created by the sovereign can never be 
set aside on the ground of invalidity or otherwise. For 
example, a dedication by the sovereign or Ameers for a 
mosque or a cemetery, a tank, a canal and such like ob- 
jects, or for the support of men of learning, or students, 
cannot be set aside, though the administration of the 
wakf may from time to time be modified by the Kazi in 
accordance with the requirements of the time. 

A person makes a wakf for the habitation of his wife in 
the waif building, and then dies. The widow afterwards 
re-marries. She loses her right of habitation and even if 
tle second husband divorces her, she does not recover the 
right. 

When a house is dedicated for the habitation of certain 
individuals they cannot partition the dwelling among them- 
selves. But when a dedication is made for the residence 
of the members of a certain family, only those who are 
mahram to each other may reside in it, unless the dwelling 
is divided into apartments or rooms with doors, where a 
female may live with her husband without being subjected 
to the intrusion of a ghair-mahram male living in the same 
house. For exainple, if a house is dedicated for the resi- 
dence of a family consisting of two married sons and two 
married daughters, in order that the husbands of the 
married daughters may be able to live in the same house, 
there must be separate rooms set apart for the sons and ‘ 
daughters respectively. 


of a trust in fee of lands upon failure of the cestut qui trust and of any 
person to claim the lands through the settlor; see Burgess v. Wheate 
Eden., p 176 ; Taylor v. Haygarth, 14 Sim., p. 16; Cox v. Parker, 22 Beav., 
168. As for the meaning of the term bait-wl-mdl, see ‘‘ Personal Law of 
the Mahommedans.” In the proper sense of the term, there is no escheat, 
under the Mahommedan Law, of lands constituted wah. 
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CHAPTER XII 


Szction I, 
THE SHIAH LAW RELATING TO WAKF. 


Wakf, according to the Shiah doctrines, is an act the 
effect of which is to tie up the corpus or substance of a 
thing, and to leave its usufruct free. According to the 
Jawahir-ul-Kalim, the object of wakf is the continuance 
Beas in perpetuity of a benefaction in the service of the Deity. 
er aes The express word by which it may be created is wakafto,1.e., 
Law. ‘<T have dedicated ;’? but as already pointed out before, 

in relation to the Hanafi law, a wakf may be created by 
any other expression when the intention is apparent. 
The Jawahir-ul-Kalim states that there is nothing in law 
to debar the creation of a wakf by the use of any other 
expression besides wakafto. For example, a wakf may be 
created by the expression haramto (I have conse- 
crated’’) or tussuduqto “I have given in alms.” But as 
absolute perpetuity 1s not a necessary incident of these 
expressions reference must be made to the intention of 
the donor. The meaning of this is, when the intention 
of the grantor is clearly to create a wakf, whatever ex- 
pression he may have used, the dedication will take effect, 
but where the term wakf itself is used, the dedication will 
take effect as such without any question. If a person make 
use of an expression which does not in any degree, convey 


Lecture X. 
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the idea of wakf and yet acknowledge that he intends Lecturer X. 
to make a wakf thereby, it will take effect as a wakf. a 
If a man were to say, “I have consecrated this house for 
the poor and given it in perpetuity,” it would be a wakf. 
If he were to say, “1 have tied up this property and given 
it in the way of God,” or “that I have tied up this pro- 
perty and given the profits in the way of God,” it would 
be a wakf. 
Where a trust is expressly created, the introduction of 
words of gift does not change the character of the wakf. ents: 
This question was considered at some length in the case ported). 
of Phudia Bibi and others v. Haji Mohammed Kazem Ispha-~ 
hani and others decided by Pigot, J., on the 31st of 
March 1884, upon the construction of the will of Nawab 
Sidi Nazir Ally Khan. By his will the Nawab had 
devised all his property to an executor, whose heirs the 
plaintiffs claimed to be, on certain trusts which were 
purely discretionary. The plaintiffs contended that the 
devise was an absolute gift to the executor, Meer Moham- 
med Kazem. The defendants contended that though the 
term wakf was not used in the document, which was 
in the English language and form, it was a valid wakf. 
The will was as follows : 


“ This is the Last Will and Tostament of mc Nawab Sidi Nazir Ally 
Khan of Ballygunge in the suburbs of the town of Calcutta, zemindar, 
whereas Iam indebted to various persons in largo sums of money such 
loans being secured to them by mortgages over my real Estate in Cal- 
cutta and in tho Mofussil and my Promissory Notes and whereas being 
about to leave India Iam desirous of making a Testamentary disposition 
of my property in the event of my dcccase, I give devise and bequeath all 
my real and personal Estate whatsocver and wheresocver of which J shall 
be seised and possessed at the time of my death unto Meer Mohammed 
Kazem Jowahery of Chitpore Road in Calcutta upon Trust at his discre- 
tion and at his absolute authority and as and when he or any other of 
the Trustee or Trustees for the time being of this my will shall think 
fit to scll and dispose of collect and get in and convert in money all and 
singular my said real and personal Estate or any or such portion thereof 
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ashe the said M. M. Kazim or any other Trustee or Trustces for the 
time being of this my will shall in his or their discretion think fit or 
advisable and upou further Trust by with and out of the moneys to arise 
from such sales and collection to pay satisfy and discharge all my just 
debts and funeral and Testamentary expences and upon further Trust to 
lay out and expend such portion of the surplus of the said monics as the 
said Trustee for the time being of this my will shall think fit in the con- 
struction or building of a mosyue Imambara or Mahommedan religious 
institution to be called by my namo for the performanco and observance 
of religious ceremonies and festivals and acts of piety and charity incul- 
cated in and enjoined by the Mahommedan religion the nature character 
and extent of which shall be in the entire and absolute discretion of the 
Trustee of this my Will for the time being and upon further trust to lay out 
and invest the Residue of the said monies after payment of the cost of 
the construction of the said Mosque Imambara or other Mahommedan 
religious Institution as aforesaid in or upon Securities of the Government 
of India or in or upon the purchase of real property in Bengal and I 
direct that the said Trustee or other the Trustce or Trustees for the time 
being of this my Will shall hold the interest rents and profits of the said 
Sccurities or real property in which the said monies may from time to 
time be invested upon trust to apply the same in and towards the repairs 
maintenance and preservation of such parts of the said real estate as shall 
not have becn sold as well as of the rea] estate in which the said Trust 
monies may be invested andthe payment of all rents Revenues Taxes 
and other outgoings and expences incidental thereto and upon Trust to 
apply the surplus or balance of such interest rents and profits and also 
the rents and income arising from such parts of my said estate as may 
not be sold as follows that is to say as to such portion thereof as the said 
Trustee or other the Trustees for the time being of this my Will shall in 
his or their judgment and discretion think fit in and towards the por- 
formance and observance of religious ceromonies and festivals and acts of 
piety and charity inculcated in and enjoined by the Mahomedan religion 
the nature character and extent of which shall be entirely in the judg- 
ment and discretion of my said Trustee or other the Trustee or Trustees 
for the time being of this my Will and as to the balance or residue thereof 
to and for the absolute use and benefit of the said Trustee or other the 
Trustee or Trustees for the time being of this my Will and I give and 
bequeath the same unto him or them his or their executors administrators 


or assigns accordingly. 
* % # i * * * S # # 


Provided Also and I further declare that it shall be lawful for the said 
Trustee or Trustees for the time being of this my Will at any time or from 
time to time in the discretion of the said Trustee or Trustees to sell or 
dispose of any stocks—funds—sccurities or Jands wherein any of the Trust 
moneys for the time being shall or may happen to be invested and to 
invest the money to arise from such sale in any other stocks or funds or 
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other Government securities or in purchase of real estates in Bengal and 
way or transfer the same as occasion shall require or shall be thought fit. 
Provided algo and I hereby declare that in case the said Meer Mohammed 
Kazem shall die in my lifetime or shall renounce the execution of the 
Trusts heroby created or in case the said Meer Mahommed Kazem or any 
Trustee or Trustees to be appointed under this present provision shall die 
or shall be absent from Bengal for the space of six consecutive calendar 
months at one time or shall otherwise become unwilling or unable to act 
in the aforesaid Trusts thon and so often as the sume shall happen it shall 
be lawful for the said Mcer Mohammed Kazem or other the Trustco for 
the timebeing or if there be no Trustec then for the Executors or ad- 
ministrators of the last deceased Trustee to nominate any fit person 
or persons to supply the placo of the Trusteo so dying residing abroad or 
becoming unwilling or unable to act as aforesaid and that immediately 
after every such appointment the said trust estates monies and effects 
stocks funds or securities shall be conveyed or transferred in such manner 
that the same may vest in such new Trustee and such new Trustce shall 
have and be capable of cxercising all the powers and authorities whatever 
hereinbefore containing in the same manner to all intents and purposes 
as if he or they had been appointed a Trustee or Trustees by this my 
Will * * * #* 


The learned judge with reference to the principal con- 
tention, held as follows :— 

<< Now, it is contended that by this document Nazir Ally 
gave his estate to Meer Mohammed Kazem subject to 
trusts merely colorable and not intended to be carried 
out. The question is, whether this contention is a valid 
one. The principal case relied on by Mr. Phillips was 
Morice v. The Bishop of Durham.’ Now, in this case it 
appears to me the question is not whether a good trust 
was created, but the plaintiff’s case will not succeed, un- 
less it is shown by her that Meer Mohammed Kazem was 
not intended to take as a trustee. If he was intended to 
take as a trustee, he would not take any beneficial in- 
terest. The deed declares that Meer Mohammed Kazem 
takes as a trustee. It les upon the plaintiff to show that 
he was to take absolutely. There can be no doubt that 


2 10 Ves. p. 510, 
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there was a trust regarding some portion, in the building 
of the mosque, &c. So far therefore he took as a trustee. 
But as regards the unconsumed income, it has been con- 
tended that Meer Mohammed Kazem took absolutely. 
The will, however, says that he was to take it as a trustee. 
If it had said that the office of mutwalli was hereditary, 
a step might be gained in favour of the plaintiff’s con- 
tention. But itis not so here. It cannot be said that 
the beneficial interest was given to the heirs of Meer 
Mohammed Kazem, when each trustee has the power of 
appointing another person as trustee. Then 1 am to re- 
gard the various clauses in the will regarding the appoint- 
ment and responsibilities of the trustees. I might, 
perhaps, if I were not deciding the question judicially, 
have said that Nazir Ally probably intended that the 
property should, or expected that it would, descend to his 
friend’s descendants, each of them successivly, exercising 
his power of appointment in favour of his heir, or some 
of his heirs. But I cannot import this conjecture into 
my judgment for the purpose of construing the plain 
terms of the will. Then it was argued that the mere 
beneficial enjoyment of the unexpended income indicates 
a strong intention to create a beneficial interest and 
did in fact create such an interest. Without examining 
the cases in detail, it 1s sufficient to say that the cases cited 
by Mr. Kennedy and Mr. Ameer Ali, notably those of 
d. d. Jaun Bibi v. Abdoollah Barber and Advocate General v. 
Fatima Bibi show that no surmise can be founded upon 
the fact that the residue or balance of the income was to 
be enjoyed by the Trustee. That being so, I think the 
contention of the plaintiff must fail, and the issue raised 
whether the estate of Nazir Ally formed part of the 
estate of Meer Mohamined Kazem must be determined in 
the negative.” 
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The Shardya defines a waif in the following terms :— Lecture X. 

“< Wakf is a contract, the fruit or effect of which is to tie ~ 
up the original of a thing, and to leave its usufruct free. 
The only express word by which it can be constituted 
is ‘ wakafto,? ‘I have appropriated;’ for with regard 
to ‘hurrumto,’ ‘I have consecrated,’ and ‘ sudduwito,’ ‘I 
have bestowed,’ they are not sufficient to constitute wakf Definition 
without accompanying circumstances, as by themselves as ial 
they are susceptible of another interpretation besides |... 
wakf. If, however, they are used with the design of 
constituting wakf, they are obligatory on the conscience 
of the person employing them without any circumstances 
to fix their medning. And if he should actually acknow- 
ledge that he used them with that design, judgment 
should be given against him in terms of his acknowledg- 
ment. It has been said, indeed, that if he should say, 
‘Hubbusto o Subbulto,’ wakf would be constituted even 
without any circumstances to point this meaning, because 
He, on whom be peace, has said, ‘ Haubbis ul asl wa subbil- 
ul sumrat’ (tie up the original and give away the fruit). 
Others, however, have maintained that there would be no 
wakf in these cases without corroborative circumstances, 
as the words by themselves would not commonly be 
so understood; and this is the more approved opinion.” 
“‘ And the delivery of possession is a necessary condition possession 
for the validity of the wakf.’ But this principle also necessary ; 
should be taken subject to the conditions pointed out in lee 
dealing with the Hanafi law, that is, actual change of 9* 
possession is not necessary, constructive transfer being 
sufficient. For example, it is lawful for the wikif to 
constitute himself mutwalli. In such a case a formal 
change of possession is out of the question. And, there- 
fore, what is intended by the principle is not actual de- 
livery of possession to another, but change in the charac- 
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Lecture X. ter of the possession or of the dominion exercised over 
~ it, It is in this sense that the Mafatih declares that if 
the wakif continue to exercise his right over it and make 
no change in the character of the possession, the wakf 
will not take effect. Where a dedication is for a public 
purpose, no (express) delivery of possession is necessary, 
for the user of it by any individual is sufficient to consti- 
tute a valid wakf. 

According to the Jawilir, delivery of possession is not 
necessary also where the wakf is in fact a sadkah, a charita- 
ble grant. Similarly in the case of a musjid or any maslihat 
or object of utility. In these cases the mere non-delivery 
of possession will not avoid the wakf. But where the 
donees or beneficiaries are capable of taking possession 
of the subject of dedication, or there is some person who 
can take possession in their behalf and this is not done, 
the wakf is inoperative. 

When all the conditions requisite for the completion 
of a wakf are complied with, it becomes absolute (if made 
in health) and cannot be revoked according to “ our ”’ 
doctrines. ‘Qn this point,” says the author of the 
Juwihir-ul-Kalim, “ Abii Hanifa differs from us, though 
his disciple Abt. Yusuf on arriving at Bagdad dissented 
therefrom. If the subject of the wakf has once changed 
possession and ceased to be under his dominion or has 
come into the hands or under the control of the benefici- 
aries or the trustee on their behalf, the wikif cannot 
revoke it or change the conditions of the wakf or with- 
draw it from the way of God or the purposes to which it 
is dedicated.” 

Wakf made All this relates to a wakf made in health. But ifa 
in death wakf be constituted at a time when the wikif is suffering 
from a death-illness, it will take effect with reference to 

the entirety of the dedication, provided the heirs consent, 
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otherwise the wakf will operate only in respect of one- 
third of the estate of the testator. “ For wakf is like 
other acts which take effect immediately such as hiba, 
sale and similar obligations.” If the wakf property is 
covered by one-third of the estate, then it is valid as 
regards the entirety of the dedication. If not each provi- 
sion will be given effect to with regard to its priority until 
one-third of the estate is exhausted. 

“Ifa person,” says the Shariya, ‘ should, in death- 
illness, make a wakf, gift and muliébdt sale and emancipate 
a slave, and the acts be not allowed by his heirs, then they 
would be valid if they can be carried into effect out of a 
third of his estate; otherwise they are to be preferred 
according to priority of date, und effect is to be given 
to each in order until the third of the estate is exhausted, 
after which any that may reinain is void.’”! 

There is this difference between immediate dispositions 
of property, 7. ¢., dispositions iter vives and bequests, that 
in the former case the one-third takes effect in respect 
of the existing property, whereas in the case of bequests, 
consideration has to be paid to the condition of the estate 
after the decease of the testator. If there happen to be 
many bequests in a wakf, and it is difficult to determine 
which provision should take priority, ¢. e., when all the pro- 
visions are of the Sane degree of importance, in‘that case, 
according to the Shaikh?’ all the provisions should be given 
effect to and the one-third respecting which the wakf is 
operative should be applied to the effectuation of all the 
objects. ‘“‘ When a person,” says the Shardya, “has be- 
queathed property for the performance of certain duties, 
some of which were incumbent on the testator and others 


4 Shardya-ul-Islam, p. 234. 
2 Mafatih after the Mubsoot; Shaikh Murtaza is meant here, sec In- 


trod., p. 31, 


Lecturn X, 
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Lecrourt X. only discretionary, they are all to be carried into effect if 
a third of his estate be sufficient for the purpose. If the 
third should not suffice and the heirs refuse their consent, 

those duties that were incumbent on the testator must 

first be discharged out of the general mass of his estate, 

and then the others out of a third of what remains begin- 

ning with the first mentioned by the testator, and so on in 

order. If none of the duties are of the incumbent de- 
scription but all discretionary, they take effect only to the 

extent of a third of the estate and are to be discharged 
beginning with the first mentioned by the testator, and 

on in order until the third is exhausted.”’ 


Section II. 


CONDITIONS RELATING TO THE SUBJECT 
OF WAKF. 


The subject These are four; (1), the subject of the wakf must be 
ead: a substance; (2), it must be the property of the appro- 
priator, (8) capable of profit whilst it exists and (4) capable 

of being delivered. Hence it has been said that when 
anything is not cxisting in substance, the wakf thercof is 

not valid; for example, the wakf of a debt payable to a 

person is not valid.? In the same way the wakf of a thing 

in substance is invalid if it is not particularly specified ; 

for example, if a person were to say “I have appro- 

priated a house or mansion,” it would not be valid un- 

less lie specifies which house he means. The Shardya 

says, “the wakf of ukdr or lands and houses, of clothes, 

furniture and lawful instruments is valid; the rule being 


b 


1 Shardya-ul-Islam, p. 248. 
2 This must, however, be tuken subject to qualifications discussed after- 
wards, see sey. 
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that the wakf of anything from the use of which benefit 
can be lawfully derived, consistent with the preservation 
of the thing itself, is valid; thus the wakf of a trained 
dog and cat is valid, from the possibility of benefit being 
derived from them.”! The Mafatih says “ the wakf of a 
dayn or of a thing indeterminate is not valid by reason 
of there being no certainty or identity of the same.” 
With reference to this latter point, as well as the legality 
of the wakf of profits or of dinars and dirhems, in other 
words money, the question is involved in considerable 
difficulty. The Jawdhir-ul-Kalim? has discussed the sub- 
ject at some length, the result of which appears to be that 
whilst some of the patristic lawyers of the Shiah school, 
like the author of the Shardya and the Mafatih are in- 
clined to hold against the validity of such wakf; the 
Shaikh and most of those jurists, whose views are in 
accordance with the progress of the times, declare that the 
wakf of profits and of monies, when they can be perma- 
nently applied in trade or commerce, so that a permanent 
benefit may be derived from the same, is valid, as will be 
seen from the remarks which have already been made in 
respect of the Hanafi law. This view is in accord with 


1 “The wakf of food and such liko things is not valid because they are 
consumed in theiruse. The wak/ of violets, or flowers in general, and lamps 
(kandil), mats, &., aro valid according to custom and times.” This shows 
how elastic the rule is, and that one must not go by the letter of the law 
but by its spirit. 

2 “And whether the wakf of dinars and dirhems ig valid or not, the 
opinion of some is that it is not, and this seems to me to be more approved 
for it is in accord with the ancicnts (mutakaddamin). And in tho Mabsut 
it is said that there is gencral agreement about it, with tho exception of 
those who held it valid, who arefew. Tho reason is that dinurs and dir- 
hems are expended and no further use can be derived from them, and this 
is against the principle that a wakf must always be subsisting and its 
profit should be applied for the relief of the poor and other good acts, 
but when the profit of a thing is always subsisting, as in the case of a 
honey-comb, it is valid,” Jawdhir-ul-Kaldin. 
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the altered conditions of society. The principle, upon 
which the more ancient lawyers of the Shiah school have 
proceeded, in holding that the wakf of money and mundfa 
is invalid, is that such subjects either possess no stability 
or permanence, or that they are expended in their applica- 
tion for the purposes for which they are dedicated. But 
when money is applied in trade, or where profit is derived 
from investments, the objection which seemed to them to 
possess so much force, loses all weight, and it is on this 
ground that modern Shiah lawyers have upheld the 
validity of such wakfs.! But if the subject of the wak/f is 
not distinctly specified, but is capable of being ascertained 
by enquiry, such wakf would be valid. For example, if a 
man whois possessed of two houses were to say that he 
dedicated one of his houses “ either this one or that one, ” 
it would be valid. 

It is a condition that the property appropriated should 
be the wikif’s ; otherwise the wakf is not valid. If the 
appropriation, however, is made of a property belonging 
to another, the waif will be validated by the ratification 
of the real owner. 

The wakf of a mushad or an undivided share in a thing 
is valid, and possession of it is to be taken in the same 
way as in the case of a sale.? 

It is a condition that the wikif should be bdligh (adult) ; 
that he should be possessed of complete understanding, 
and be possessed of the capacity to deal with his pro- 
perty, that is, be subject to no inhibition on the ground 
of incapacity. The author of the Jawdhir is inclined to 
think, and rightly, that the latter condition depends on the 
former, and in the Sharah-i-Luma the only condition re- 
required is sound understanding. 

The creation of a wakf is like the performance of a 

1 Jima-ush-Shattat. 2 Jawahir-ul-Kalim, 
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devotion, and therefore as there is no obligation on a 
lunatic and an infant who has not attained puberty 
to perform any devotion, their wakf too would not be 
valid, for the understanding necessary to the comprehen- 
sion of its nature and effect is wanting. But there 
is some difference of opinion regarding the question what 
would be the effect of a wa/f when made by a boy who has 
attained puberty at an early age, say ten years. fPre- 
sumably his act would not be valid, for the law does not 
presume discretion until the completion of the 15th year. 

The wikif can lawfully retain the superintendence of 
the wakf in his own hands or appoint another; but no 
condition which would enable the wikif to revoke or 
cancel the trust is valid or lawful. Nor can he reserve to 
himself the power of resuming the mutwalliship whenever 
he likes after already appointing one in the office.! As 
it is required that the nazir or superintendent should 
be a man of honesty and should know how to perform his 
duty, if the wikif 1s incompetent or dishonest, that is, 
neglects the trust or inisdeals with it, he may be removed 
or another man may be associated with him.? When the 
wikif has appointed no one for the superintendence of 
the the wakf, the duty would devolve on the cestut qui 
trustent when the wal-f is for specific persons who can 
appoint a trustee on their behalf, and on the Hékim-i- 
Shara (judge), when it is for a public purpose, or in the 
way of God, or for a continuing and variable class ef people. 

Concerning the moukoof-alath there are four re- 
quisites :— 


1 This view seems opposed to the view taken in Hedditunnissa’s caso, 
2N. W. P. Reports, p. 410. 

2 This subject has been fully dealt with in dealing with the TTanafi law. 
There is no difference between the Ianafi and the Shiah law on thig 
point. 
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Lecture X. (1) He must be existent. 
Conditions (2) Must be capable of owning property. 
(3) Must be muyyin or specified. 
(4) Must be one in whose favour it is not unlawful 
cestur qui- 
trustent, - to make a wakf. 

As a corollary to the above principles, the Shardya lays 
down the following doctrine: ‘‘ Consequently if one 
should make a settlement beginning with a person not in 
existence—as for instance, one to be born, or a foetus not 
yet separated from the womb of its mother—the wakf 
would not be sahih (valid). Butif it were in favour of 
one not in existence in succession to a person actually in 
being, it would be sahih.”? The comment of the Jawdhir 
on this passage is interesting, and brings into prominence 
the views of the Shaikh on this subject ;—“ If one makes 
a wakf for a non-existent person at the commencement it 
will not be salih ; for example, a person makes a wakf for 
his child about to be born, or the foetus which is not 
separated from the womb, though (in one aspect it is 
moujood or existent, and bequests in its favour are lawful 
and it is entitled to a share, upon the partition of the 
inheritance, yet a wakf is not valid in its favour,” pro- 
bably on the ground that it is not capable of holding 
possession of the property but where a wakf is in favour 
of a non-existent object in succession to an existing object 
which is capable of acquiring its benefit, such wakf is 
valid. 

When a person makes a wakf commencing with a non- 
existent object, and then in favour of existing objects, it 
is not sahih, but whether it will annul or render the entire 
akd-i-wakf (the contract of wa‘f) batid or void is a ques- 
tion which has becn answered in two ways; some jurists, 
among them the author of the Sharaya being of opinion 
that it is void, whilst others including the Shaikh hold 
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that it will be valid in favour of the existing objects and Lzcrure X. 
invalid as regards the non-existing. For example, a wakf —_ 
in favour of an unborn child and after it for the existing 
children will take effect at once in favour of the latter, 

the invalidity of the wakf in respect of the former object 

which is non-existing, only accelerating its operation in 

favour of those that are in existence. According to the 
Jawahir-ul-Kalim the great jurist Yehya ibn Muyyid 

holds the same view which is apparently conformable to 

the opinions entertained by a large body of the wléma 

(the learned). 

A wakf for masdlih or works of general utility or for A swabs for 
pious and charitable purposes, in the benefit of which al)“ """* 
human beings may participate, is valid. For example, a 
wakf for (constructing or maintaining) bridges and mus- 
jids, providing shrouds for the dead, and like purposes is a 
settlement on all mankind, though a limited number may 
participate at a time in its advantages ;! and though no 
specific individuals may be mentioned as the people for 
whose benefit such wakf is created, it would be valid 
because all God’s creatures can derive benefit therefrom. 
Consequently a wakf, the object of which is to confer 
a general benefit on the public, for example, a wakf toa 
Madrassa, or the wakf of bovuks to a library and such like 
is valid. 

A Moslem cannot make a wakf in favour of an alien enemy, A wakf in 
though he may be a blood-relation, but he can make it in 
favour of a non-Moslem subject (zimmi) of the same 
sovereign, whether he be a stranger or in no way related 
to him, for it 1s the conferring of kindness or charity on 
a human being, who may be induced to take the right 
way. The validity of a wakf to a zimmi is maintained on 
the ground that a sadkah or alms may be validly given 

1 Shardya, p. 245; Mafatih; Jawahir. 
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Lecrur® X. to him. But it does not follow from this that a Moslem 
can make a wakf in favour of a church, a synagogue or 
any place of non-Moslem worship, for that would be 
assisting in the propagation of infidelity, which is unlaw- 
ful and forbidden to Moslems. But a zimmi can make a 
wakf ona non-Moslem place of worship. A Moslem can 
make a wakf for the benefit of zimmis for purposes which 
are lawful under the Mahommedan law, such as the 
repair of their houses, erection of hospitals, or places of 
refuge, &c.} 
A wakf for A wakf in favour of fornicators, highway robbers or 
sinful pur- : - : , ° 
poses invalid. drinkers of wine is not valid, nor for the copying of what 
are now called Tourdt and Injil (the Pentateuch and 
the Christian Gospels) since they are altered and perverted 
variations. But if such appropriations were made by an 
infidel, it would be lawful. No waif which is productive 
of sin is valid. 

If a Moslem were to make a wakf in favour of the poor, 
it would be applied primarily to the benefit of the Mussul- 
man poor, and if there happen to be none then to other 
poor; but a wakf by a non-Moslem in favour of the poor 
generally would be applied for the benefit of the poor of 
his neighbourhood without distinction of creed. 

Awakfin Whenawakf is made in favour of Moslems generally, all 
Sais people who are subject to the laws of Islam, their women and 
generally. their children, will be included; the use of the expression 

Moslem excludes those who are not subject to Islam. A 
wakf in favour of Momins (those who have the Imdn or 
true faith’) will be applied only for the benefit of the fol- 
lowers of the twelve Imams.3 


1 Shardya, pp. 235 and 236; Mafatih. 

2“ Faith has two meanings—(1) general and (2) spocial; generally it 
means, to accept from the heart those laws which the blessed Prophet 
has brought ; the special meaning resolves itself into two heads :—(a) 
to act piously and (b) to believe in the Imamat of the Imams.” 

3 See the Personal Law of the Mahommedans, pp. 15, 16. 
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A wakf in favour of momins generally will be applied to Lecrure 
such purposes as would be beneficent to them. - 

If the wasf is for Shiahs then according to our present 
usage it will be applied for the benefit of Imamias.:' The 
Shiahs include the Jarudiyahs ; the Ismailyas are included 
in the Zaidyas. 

Whenever the Moukouf-alaihi (i. ¢., the person in whose 
favour a wakf is made) is described by a particular rela- 
tionship, all those who come within it are held to be 
included in the benefits of the wakf. 

So that if the wukf isin favour of the Imamias, it is 
for all the followers of the Lnams. In like manner when 
it is for the Zaidyas, all those who assert the Imamship 
of Zaid, the son of Ali (the second), are included. Likewise, 
when the connection is a relation to a particular ances- 
tor, all those lineally descended from him by their fathers 
are included. As for instance, ‘“ Hashimis,’” who com- 
prehend all those descended from Hashim through Abi 
Talib, Harith, Abbas and Abi Lahab; or “ Talibis ’? who 
are descendants of Aba’ Talib, on whom be peace, both 
males and females participate if connected with him on the 
side of their fathers from a regard to custom, though 
upon this point there is sume difference vf opinion. 

If one should make an appropriation fur the Bani 
Tamim, it would be valid and should be applied tu any 
of them who can be found. 

If a person should make an appropriation for (his) wai in 
neighbours (jira), a reference should be made to custom neil fe 
for determining who are to be thereby comprehended. 

Some say, however, that any one whose house is within 
forty cubits is a neighbour, and this opinion is good or 
well supported, while others maintain that the meaning 


1“ Shiah means a person who propagates the lmamat of Ali, may tho 
peace of God rest with him.” 
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Lecture X. of the term exteuds to all the occupants of forty houses 
~~ on either side, but this opinion is now abandoned. 

A wakf in If one should make a wakf for a maslahat or object of 

favour of = general utility but that has ceased to be used, it will, 

has ceased to according to the approved doctrine, be applied to any good 


exist how to 

be applied. or pious purpose. It will, however, be better to apply 
the same with reference to the true intentions of the appro- 
priator. So the wakf for a musjid will (in case of the 
intended musjid not being in existence) be applied to 
another musjid, and that for a Madrassa to another like 
Madrassa, and so on, regard being had to the same de- 
scription of object as was intended by the appropriator.’ 

When a wakfis made for a good purpose in gencral it 
will be applied to any good purpose by which an approach 
is made to Almighty God.? 

So also in the Shara-i-Luma :—“ Tf one makes an ap- 
propriation in the way of God, then it will be applied to 
every purpose by which an approach is made to God, 
because from the way is meant the path of God, that is 
the path of reward [in future life] and the reward and 
pleasure of God; this will include, therefore, helping the 
needy, building mosques and repairing roads, supplying 
shrouds to the dead, whatever brings blessings ; some say 
it includes holy warfare, others that it includes Hajj and 
Umrah (lesser pilgrimage). But the first view is correct. 
In the same way if one makes an appropriation in the 
way of charity or in the way of sawdb (reward), it means 
the same thing, and the meaning will not be split into 
three parts. Some (jurists) have said that ‘the way of 
rewards’ means the poor and indigent and commence- 
ment should be made with his poor relations, and from the 
“way of charity’ is meant the poor and indigent, and 
travellers, and debtors who have become indebted in pious 


1 Mafatih. 2 Thid. 3 Sharh-i-Luma, 
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acts and the ransoming of slaves, but the intention of the 
appropriator should be regarded.’” 

If one makes an appropriation for charity generally, 
without any specification of the purposes, it will be ap- 
plied (or expended) on the poor and all purposes by which 
an approach (to God) might be made, like conferring bene- 
fit on students, building mosques and schools and bridges 
and Mushdhid, the assistance of pilgrims, supplying 
shrouds for the dead, and it is allowable to spend for the 
general benefit of Mussulmans.? 

In the Jawahir this principle is stated thus :—“<If a 
person constitute a wak/f for a maslahat such as a musjid, 
a bridge or some object of a similar character and all 
traces of its use and effect have totally vanished, (lié. have 
become totally effaced or annulled), in such a case the 
income of the wakf property would be expended on good 
purposes generally. Preference, however, would be given 
to an object approaching in character as nearly as possible 
to the object of the original dedication.”’ It will be seen 
from this that the cyprés doctrine is carried much further 
under the Shiah law than even under the Hanafi law. 
And this will appear more clearly from the following 
dictum. ‘Ifa person were to make a dedication generally 
for charitable purposes,’ then without any difference of 
opinion, the wakf property will be applied for the benefit 
of the poor and indigent and for all pious acts and objects 
which may be the means of approaching the Deity; birr 
or charity is a word which compreliends all good and 
pious actions (khair,) such ag the help of the poor, the 
assistance of the weak, the improvement of the condition 
of the Mussulmauns, the performance of Hajj, Jehad, &c.”’ 

With the exception of Ibn Junaid, most of the writers 


1 Comp. the Jawahir. ? Rydz-ul-Ahkam. 
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Lrcturr X. are agreed in holding that a dedication, when the object is 

Ibn Junaid’s not mentioned either expressly or impliedly, is void. Ibn 

ee Junaid, however, holds that when a person declares a pro- 

perty a sadkah in the way of God (which is another way 

of saying it is a wakf), though he may not mention the 

people for whom the sadkah is constituted, yet it would 

be applied to the benefit of those whom God has declared 

to be the recipients of the sadkah or legal alms, 7. e., the 

poor and the indigent, the needy and helpless. Virtually 

the views of Ibn Junaid are not opposed to those of the 

other jurists, for they also hold that in the absence of any 

express mention of the special object, where the wakf is 

clearly for pious and cliuritable purposes, it will be applied 

to such purposes as are for the good of Mussulmans 
generally.’ 

A wakf for If the wakf is created for an indeterminate object it is 
an indeter- ; ‘pep ep 
minate objoct Invalid, e. g., if it is for one of two mosques or for one of 
invalid. dice. Tewvininn hn sks : it is void. 

Awakf in Ifa person make a wakffor his children or his brethren 
ee or his relations generally, the males and females, the nearer 
generally. andthe more remote will share equally* unless the order 

in which they should participate is specified, or it is ex- 
pressly stated that it 1s for the males, when the shares 
will be distributed in accordance with the rule laid down. 
Where a wakf is for paternal and maternal uncles together, 
they share equally. A wakf for those nearest to the wakif 
will be primarily applied to his parents and descendants, 
then to his brothers and sisters and their descendants 
together with the ascendants, and lastly, and on failure of 
these, to paternal and maternal uncles and their descen- 


dants. 
4 Jawahir-ul-Kalim. 5 Jama-ush-Shattat, 
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Srorton IIT. 


THE CONDITIONS UPON WHICH DEPENDS 
THE LEGALITY OF A WAKF. 


There are four essential requisites on which depends Lecrure Xx. 
the legality of a wakf. 

(1) That it must be perpetual. eee 

(2) That operation must be given to it im presenti of a waks. 
or the time fixed for its coming into operation should be 
quite certain and positive.” 

(3) That possession must be given of the thing appro- 
priated, or, more properly, the property should cease to be 
the property of the donor. 

(4) That the right of the donor should be entirely 
divested therefrom.’ 

With. reference to the first condition, the view generally 
adopted is, that in order thata wakf may take effect in 
perpetuity it must be for an object or objects, which, indivi- 
dually or collectively, would presumably last always. A 
wakf for masdlth or works of general utility or for pious 
and charitable purposes generally, for any particular 
maslahat which is for the benetit of all mankind is 
lasting in its character, for it is for the benefit of 
humanity at large. <A charitable purpose is also per- 
petual in its nature for there are always poor in existence. 

In fact any continuing object of birr and thsan is sufficient 
for a perpetual wakf ; for example, a wakf to supply water 
or sherbut to the congregation in the mosques or imam- 
baras, to provide shrouds, to light the lamps in a place 
of worship, to keep up the library of « Madrassa, to wage a 

1 Without difference of opinion wakf should be made at once ; it caunot 

be made to depend on the occurrence of un event (in future) unless the 


same be quite certain and positive ; Shardya, 
2 Haji Kalb Hossein v. M.S. Mehrun Bibi, 4. N. W. P., 155. 
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sacred war, to support the poor Syuds of Kerbulla, to keep 
the acqueduct there in repair or any sacred place and 
such like. But when the dedication is for Zaid and 
nothing is said as to how it should be applied after Zaid’s 
death, and there is nothing from which the intention of 
the donor can be inferred as to the future application of 
the proceeds of the wakf, in that case the wakf will operate 
only during his lifetime and on his death will, according 
to the generally received doctrine, revert to the wakif or 
his heirs, as the case may be. According to another school 
of jurists, the remainder will be for charitable purposes in 
general.| The same will be the case where the wakf is 
for Zaid and his descendants. 

If a property is made wakf or hubs for two persons 
one of whom dies, the survivor will enjoy the benefit of the 
property during his lifetime. Another view is, that the 
moiety of the deceased will revert to the donor. But 
‘‘the former seems more approved.” 

A wakf for the donor’s son for one year or for his 
lifetime and the remainder for the poor is valid (as a per- 
petual wakf) by general consensus. 


1 Jawdhir-ul-Kalion. 

2 So if it (the appropriation) is restricted to a particular time or made 
dopendent on some quality of future occurrence the wakf is void. Such 
also is the cage when it is made in favour of persons who will probably 
fail. As for instance if one should made a settlement on Zuid with a 
rostriction to himself or extend it to generations that would probably 
fail, or if he say generally for his successors without mentioning what is to 
be done after they fail—in these cases it is maintained by some that the 
wakf would be entirely void, but others insist that due course should be 
given to the purposes actually named and this is approved. Then upon 
their failure tho property would revert to the heirs of the wikif or appro- 
priator, but some of the doctors maintain that it reverts to the heirs of the 
Mowkoof alaihi or the person in whose favour the wakf is made. The first 
opinion, however, is the most approved. 

If one should say, I have appropriated when the beginning of the month 
should come, or if Zaid will arrive, the appropriation would not be valid. 
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If a person were to constitute a wakf for his sons in the 
following manner, that is to say, for one year for Amr, the 
next year for Zaid and so on, and after them for the poor, 
in the following manner—for their learned one year, for 
their pious in the second year, and their mashdikh in the 
third year, such a wakf is valid and will be given effect 


to. 
A contingent gift is invalid ; for example, if a man were 


to say “this is wakf when Zaid comes or when the first of 
the month comes.”’ 


Srorton IV. 
DIVESTMENT OF THE WAKIE’S INTEREST. 


‘“« Seisin is a condition for the validity of the wakf,”’ says 
the Shariya, “so that if the wikif should die or become 
insane before he has completed the wakf, it will be in- 
valid.”” The nature of the seisin will depend on the 
nature of the subject of the wakf, and the objects for 
which it is dedicated. If the dedication is for specific 
individuals who are competent to take possession of the 
wakf, scisin is essential. But where the wakf is for pious 
purposes or the benefit of mankind in general, no seisin is 
necessary. 

The Shardya states the principle thus :—Where a wakf 
is made for the poor or for the learned in law a super- 
intendent (/yyim) must be appointed to take posses- 
sion of the wakf property—while in the case of a wakf 
made for a masluhat or useful purpose, the creation 
of the trust implies that change of possession which 
the law requires, the condition of acceptance being en- 
tirely dispensed with, and as to possession that of the 
nazir or superintendent is sufficient. If a person should 
appropriate a musjid or place of worship, the appropria- 

48 


Lecture X. 


Scisin under 
the Shiah 


Lecture X. 


A wakf in 


not 
valid under 
the Shiah 
Law. 
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tion is valid though only one person should pray therein. 
In like manner, if a person appropriate a cemetery, the 
same becomes valid, by the interment therein even of a 
single corpse. But though people should pray in a mus- 
jid or bury ina cemetery without the formal words of 
wakf being pronounced, neither would pass out of the 
property of the owner. Such also would be the result if 
possession was not given of the wakf property though the 
appropriate words were used. In other words a change in 
the character of the possession is necessary. 

The possession of the mutwalli appointed to look after 
the wakf would be sufficient and the wakif may be mut- 
walli himself. Similarly where the wakf is for the 
wikif’s minor children, if the wikif remains in possession, 
the wakf nevertheless is valid. His possession would be on 
their behalf ;2 so also in the case of a grandfather. Simi- 
larly, with regard to the father’s and grandfather’s exe- 
cutor. 

With reference to the fourth condition, it will be 
observed that there is a marked difference between the 
Shiah and Sunni law on the subject. According to Abi 
Yusuf, a wikif is entitled to reserve for himself an inter- 
est in the wakf property, or as he puts it “to eat thereout.”’ 
Under the Shiah Law, in order that a wakf may be valid, 
it is necessary that there should be no reservation of in- 
terest in favour of the wikif. ‘ If a person were to make 
a wakf for himself,” says the Jawahir, “it would not be 
valid ; this is without any difference of opinion. Similarly, 
a wakf commencing with the wakif, e. g., for the wakif 
and then for another, will be invalid, though some, among 
them the Shaikh, have held that it would be invalid only 
as regards himself. The former opinion seems to be 
generally adopted.” ‘ Similarly, if the wakf were made 

? Jama-ush-Shattat. 2 According to Mohammed Ibn Muslim. 


ad 
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in favour of another with a condition for the payment of 
the wikif’s debts and current expenses, it would not be 
valid. This is supported by the answer of Abu’l Hassan 
(may the blessing of God rest on him) to the letter of Ali 
ben Sulaim4n who wrote to the Imam thus :—‘ May I be 
your sacrifice ; I have no children, and I have some lands 
which I have received from my father, I intend to dedi- 
cate the same for my poor and weak brethren; if I make 
a wakf in my lifetime, can I eat therefrom whilst I live?’ 
To this the reply was, ‘I have received thy letter and 
learnt its purport, if thou shouldst make a wakf of thy 
lands and make a condition to eat therefrom, it will not 
be valid. If thou hast heirs, sell the lands and give a 
portion (of the proceeds) to the poor, or reserve a portion 
which may be sufficient for thy support during thy life- 
time and dedicate the remainder.’ ”’ 

The following from the Jé&ma-ush-Shattit throws consi- 
derable light on this subject. 

@. When a person makes a wakf of some property in 
this way, viz., “I have constituted this a wakf in perpe- 
tuity, and its towliut I have reserved for myself during my 
lifetime, and after my death for the eldest and fittest of 
my children in succession, generation after generation, 
(batnan baad batn) and have appointed that the rents and 
profits of the wakf property after paying all royal taxes 
and costs of collection, I shall apply for my expenses; and 
after my death, one-tenth of the said rents and profits, 
after deducting the taxes and costs should be given to the 
mutwalli for his remuneration and the remainder divided 
among my children equally, but the share of my daughters 
shall not go to their children; andsome time after the wakif 
died leaving three sons and the sons of predeccased sons, 
will his grandsons take any interest in the wakf, &c.? 

A. This wakf is void ab initio, for the wakif reserved to 


Lecture X., 


Lecturn X. 
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himself during his lifetime the profits of the property. 
It is one of the conditions for the legality of a wakf that 
the wikif should take out the subject of the wakf from 
himself. Therefore when a wa/f is made on his own 
nafs (self) it is bdétil, though there are others men- 
tioned after himself as the beneficiaries thereof. With 
reference to the voidableness of the wakf as to himself 
there is consensus; as regards the voidableness of the 
remainder, the general opinion is that it is so, for the 
arguments in support of the validity of the wakf in favour 
of the others are weak. Similarly, if he makes a wakf 
and stipulates to defray his every-day expenses or to 
pay his debts thereout, it would be invalid. But a con- 
dition that his people and children and family should eat 
out of the wakf would be valid, as is apparent from 
what was done by the Prophet and his daughter (may the 
blessings of God rest on them both), and in this respect 
there is no difference between those who are entitled to 
maintenance and those who are not. In the same way, it is 
lawful to fix the allowances of mutwallis and nazirs or to 
give them permission to eat out of the wakf and supply 
others with food. In the Masdlik it is clearly laid down 
that when the wikif is himself mutwalli, it is lawful 
for him to eat out of the wakf (as a mutwalli) and this 
‘‘eating”’ does not fall within the category of a provision for 
the wakif’s own benefit. The author of the Kifayeh, how- 
ever, doubts whether the wikif can ‘“ eat out ” of the wakf 
in this way. It must be adinitted that considerable diffi- 
culties surround this point, and on this account many 
people question the lawfulness of the wiakif taking any 
share even as mutwalli. For example, a person makes a 
wakf of some property on his children and conditions that 
the towliut should remain in his hands during his life- 
time, and after his death it should go to the fittest among 
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them, and the wakif also conditions that nine-tenths of Lecrure X. 
the profits of the wakf should belong to him by right —~ 

of towliut and the remaining tenth should be given 

to the children, and that after his death one-twentieth 

should be given to the fittest of the children by right of 

towliut, and the balance of the income be divided among 

them equally,—in such a case as this my view is that the 

wakf would not be valid. Admittedly it is lawful for the 

wakif to retain the towliué in his own hands during his 

lifetime and also to condition that the mutwalli should 

feed himself and others from out of the wakf. From these 

two theses some of our jurists have drawn, the conclusion 

that where the wikif has made a condition for the mutwalli 

for the time being to feed himself and others out of the 

wakf and the wikif happens to be the mutwalh, it is lawful 

for him to eat thereout, though a few have doubted the law- 

fulness of his doing so. The result is, that the legality of 

the mutwalli eating out of the wakf depends on his quality 

as mutwalli, and not upon the wakif being the mutwalli, 

And the jurists are agreed that where anything has been 

fixed for the mutwallis generally, it is lawful for the wikif, But the 
when he happens to be the mutwalh, to take so munch as is aati cele 
fixed for the other mutwallis; but [ have nowhere seen that @vfally take 


; ; } ; the allowance 
it has been held that a wikif whilst he is a mutwalli can reserved for 


lawfully take for himself anything he likes out of the walk generally. 
simply because he himself is the mutwalli. The meaning 
of this 1s, that the retention of such a general power which 
would authorize his taking the largest share for himself, 
leaving almost nothing tor the beneficiaries, is contradictory 
to the condition which requires a complete divestment of 
all proprietary right on the part of the wakif. This of 
course does not apply to those cases when a person has 
made a wakf for the indigent and has himself become poor, 
or where he has made wakf for the learned and has him- 


LEcTURE X. 
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self become learned. In such cases, the w&kif would be 
entitled to participate in the benefits of the wakf, and it 
makes no difference whether at the time of the wakf he is 
a fakir and learned, and whether he becomes so after- 
wards. But if he makes a condition that he as a fakir 
should participate in it, it would not be valid. The result 
is that where a wakf is made for a general purpose 
(jthat-t-dmma), a wikif may lawfully participate in it.” 
From the above passage, it is clear that the wakif can 
lawfully take the allowance fixed for the mutwallis general- 
ly when he himself holds the office. 

There is another case given in the J4ma-ush-Shattat 
which deserves equal attention with the above as explain- 
ing the question how far a grantor may reserve to himself 
any interest in the wakf property. 

Q. One Zaid makes a wakf of six dams of a certain 
property and six dams of a certain mill and executes a 
wakfnamah which is attested by one of the mujtahids of 
the time who is dead. The purport of the wakfnamah is as 
follows :—out of the wakf four dams should be for the bene- 
fit of the wikif’s male children, generation after genera- 
tion; should there be no male children then for the 
female children in perpetuity. Twodams to be devoted 
to the following purposes, viz., for the expense of the 
sacred months of Rajab,Shaban, and Ramzan, in such a way 
that the good resulting from such disbursements may be 
for the soul of the wakif, and during the first two 
months they should entertain fifteen Koran-readers, each 
of whom should read four parts of the Koran; and after 
the death of the wakif, should offer prayers and fastings 
for the soul of the wikif, and that during his lifetime the 
wakif should be mutwalli thereof, and after his death his 
eldest son should be the mutwalli, and so on; that during 
his lifetime he should take 12 of the proceeds by virtue of 
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the office of towliut and j, should be given to the chil- Luctcnr X. 
dren, that after his death 34 should be given to the mut- 
walli, and the rest distributed among his children. Is 
such a wakf valid ? 

A. “This question cannot be answered without its 
being discussed in three aspects— 

If the document, the purport of which has been given 
above, forms the only evidence of the conditions of this 
wakf, then it must be pronounced to be wanting in legality 
on several grounds; (a) with reference to the dedication of 
the two dams, it would appear that it does not come into 
operation until after the death of the wakif, for the direc- 
tions given as to the mode of application of the proceeds 
thereof take effect only as a testamentary provision upon 
his death, since the wakif declares that the income thereof 
should be applied in entertaining Koran-readers, feeding 
the poor, performing prayers, etc., upon his death for the 
benefit of his soul. But it is a condition for the legality 
of a wakf that it should have operation immediately. 
In the present case, the wakf of the two dams is depen- 
dent upon the death of the testator, in fact there is no 
one entitled to the benefit of that portion unless it be 
presumed that it is the wakif himself, which would be 
invalid. And if it were said that the proceeds of the two 
daneks should be applied to charity in general until the 
death of the wikif, and after his death should be applied 
to the Koran-reading &c., mentioned by him, this is clearly 
opposed to the purport of the wakfnamah itself. The 
wakf therefore is clearly invalid as it is a wakf virtually 
in one’s own favour ?”’ 

Similarly, if one were to make a wakf and condition 
therein that out of the income thereof his debts should be 
paid, such a wakf would be invalid. But when a person 
conveys his property in trust to sell the property and out 


384, DIVESTMENT OF THE WAKIF’S INTEREST. 


Lucrcer X. of the proceeds to pay his debts and to invest the remain- 
der for religious or pious purposes or in erecting a 
religious building and maintaining religious observances 
therein, it would be a valid dedication. 

ae et in If a person were to make a settlement on himself and 

one’s self and the poor, half the property would be validly dedicated 

the poor. = and with reference to the remaining half the wakf would 
not take effect. In the case of Hajee Kalb Hossein v. 
Musst. Mehrun Bibi! the Allahabad High Court enforced 
this principle. The decision in this case is so important 
that it may be usefully set out here in eatenso. 

Haji Kalb Inthe year 1851 one Mussamut Sahibzadee executed 
nies “g@ deed by which she appropriated certain monies and 
Uehrun Bibi. estates of which she was possessed to certain religious 

and other purposes in the following manner, viz., she 
appropriated two-thirds of the income to herself during 
her lifetime for her necessary expenses, and the remain- 
ing one-third of the income she declared divisible into 
fifty-five shares, of which some were to be distributed to 
certain persons therein mentioned, charged with religious 
duties, and the residue to be expended on religious ceremo- 
nics, which were specified. She appointed herself trustee, 
and declared that the fifty-five shares as detailed would 
remain appropriated during her trusteeship, and that 
neither she nor her assignee nor representative should have 
power to transfer the property so appropriated; and she 
declared further that after her trusteeship, the trustee who 
might succeed to her should, after discharging Government 
revenue and other outgoings and charges of management, 
divide the balance of the income into 165 shares, and 
retain 55 shares on account of his trusteeship, and apply 
the remaining shares as therein directed to the pay- 


14, N. W. P. H.C. Reports, p. 155. 
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ment of pensions to persons therein mentioned, for the 
performance of religious duties, and to certain specified 
religious purposes. By this deed one share out of the 
55 shares in the income of the property was to be paid to 
the plaintiff, who was the respondent in the High Court, 
during the lifetime of the settlor, and 10 shares out of 
the 165 shares into which the income was to be divided 
on the expiry of the settlor’s trusteeship were to be 
paid to her, and after her death, to her heirs, “ generation 
after generation,” subject to the condition that they 
performed certain religious duties therein particularized. 
The settlor died in 1872, and the respondent, having 
failed in obtaining payment of the shares appropriated 
to her by the deed of 1851, instituted a suit, to recover 
her allowance thereunder. The Lower Courts decreed the 
plaintiff’s claim. In special appeal it was contended inter 
alia that the respondent ought, prior to the institution of 
the suit, to have obtained sanction of the Court under 
section 18, Act XX of 1863. With reference to this 
objection the High Court held as follows :-—“ that section 
only prescribes the necessity for obtaining sanction when 
suits are instituted under that Act. This suit is not 
instituted under that Act: the respondent has insti- 
tuted this suit to recover a direct pecuniary interest 
created in her favour by the deed of 1851. The Act, 
while it empowered persons to sue, whose right to sue 
independently of the Act may be doubtful, did not de- 
prive persons in the position of the respondent of the 
right to sue, which they have independently of the Act, 
nor did it impose on them the necessity of obtaining 
sanction of the Court for the institution of this suit. 
Moreover, the Act refers to foundations to which, at the 
time the Act was passed, the provisions of Regulation 
XIX of 1810 were applicable ; and it appears to us that 
49 


LECTURE X. 


LEcTuRE X. 


egecpeeaee 


886 DIVESTMENT OF THE WAKIF’S INTEREST. 


to the trust created by the deed of 1851 the provisions of 
that Regulation were not applicable. The management 
of the trust estate had never been assumed by the Go- 
vernment officers, nor was the nomination of the trustee 
at the time the Act was passed vested in the Government 
or a public officer, nor was the nomination of the trustee 
subject to the confirmation of Government or any public 
officer. The uomination of a trustee may hereafter in 
certain events become vested in a public officer, but these 
events have not yet happened. We therefore overrule 
this objection.” 

Their Lordships then proceeded to deal with the prin- 
cipal objection in the following terms :—‘“ It is contended 
that the deed of 1851 was not a valid deed of wakf according 
to the tenets of the Imamea sect, first, because Shahibzadee 
Begum remained in possession of the property as pro- 
prietor up to the date of the gift in 1867, and secondly, 
because she reserved to herself a benefit out of the wakf 
property, in that she reserved two-thirds of the income 
for the necessary expenses during her lifetime. To con- 
stitute a valid wakf according to the doctrine of the 
Shiahs, it must be absolute and unconditional, and posses- 
sion must be given of the moukoof, or thing appropriated, 
and it must be taken entirely out of the wakif, or 
proprietor himself. Firstly, then we have to con- 
sider whether possession was given of the appropriated 
property. The law allows the appropriator to appoint 
himself mutwalli, consequently inasmuch as the settlor 
appointed herself mutwalli, and by her conduct subse- 
quent to the execution of the deed of 1851 indicated 
that she held the appropriated property in the trust de- 
clared in that deed, we hold there was sufficient proof of 
possession to satisfy the requirements of the law; but we 
also hold that as to two-thirds of the property, the deed 
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of 1851 did not create a valid wakf. The settlor reserved 
to herself the benefit of the income of two-thirds of the 
appropriated property, so much of the property she settled 
on herself for her lifetime, and consequently this case is 
not distinguishable from the cases mentioned in the 
Sharaya. It remains to be determined whether the 
invalidity of the deed of 1851, as a wakfnamah, in 
respect of the two-thirds, renders it altogether invalid, 
or invalid only to the extent of the two-thirds. The 
Sharaya declares that where a settlement is made on 
another with a condition for the payment of the wAkif’s 
debts, or necessary expenses, such a settlement is in- 
valid. In that case the reservation is of an indefinite 
benefit ; in the present case one-third of the income, 
a definite share, was, as it appears to us, absolutely 
and permanently appropriated to purposes other than 
the temporal benefit of the settlor; and entirely taken 
out of the settlor, and inasmuch as the wakf of a mooshoa, 
or undivided share in a thing is valid, we feel ourselves 
at liberty to hold that the deed of 1851 was valid to the 
extent of one-third of the income of the property ; and 
that that share of the property is available for the 
satisfaclion of the trust declared by the settlor to take 
effect after her trusteeship. Consequently the claim of 
the respondent must be reduced by two-thirds.” 

Though it is not lawful for a wikif to create a wakf in 
his favour, yet if the wa'f is in the way of God “or for 
a pious or religious purpose, for example, a musjid, it 
would be lawful for the wikif to derive benefit therefrom, 
viz., to participate in the prayers held there and to offer 
his prayers in the place. Similarly, in the case of a 
wakf of a public character; such as a bridge or hostel 
(musafir-khdneh).”’? In considering the validity of a wakf 
which is not of a public nature, and in the benefit of 
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which the wakif participates to a certain extent by 
implication, the important question to determine is, 
whether the wikif intentionally made a reservation 
in his favour of that interest. Apparently, the parti- 
cipation of the wakif to a small extent which does 
not show that the wakf was a mere device for tying 
up the property for the wakif’s own benefit would not be 
invalid. This view is submitted as the result of the 
difficult and somewhat casuistical arguments discussed 
in the Jawahir. 


If a person create a wakf and make a condition that 
the property should return to him in case of necessity, the 
condition will be valid and the wakf will be void, the 
settlement taking effect as a hubs; when the need arises 
the property will revert to the owner. The need must 
be such as is considered valid under custom and usage 
but not anything technically called a need. When the 
property once reverts to the donor the right of alienation 
will attach to it. 


A condition to the effect that the wikif should have the 
power of excluding any one he liked from the benefit of 
the wakfis invalid. Buta condition to introduce fresh 
beneficiaries is valid, excepting in the case of a wakf in 
favour of children. 


When a wakf is for one’s children generally, children 
born after the wakf will be included, though there may not 
be any express condition to that effect. But when a wakf 
is made for children of any property which is made over 
to them, after-born children will not be included unless 
it has been so expressly provided. 

When a settlement is made for the benefit of one’s 
infant children, the donor will not have the power of so 
varying the terms of the wakf as to include outsiders in 


DIVESTMENT OF THE WAKIF’S INTEREST. 889 


its benefit unless he has expressly reserved power to 
that effect. 

The seisin which is required is of the first donee or 
moukoof alatht and all regard to possession ceases in the 
subsequent steps. It is not necessary, however, that 
there should be any actual transfer of possession; what 
is required is a change in the character of possession. 
For a wikif may make a wakf and remain in possession 
as trustee for the beneficiaries of the trust; such retention 
of possession would not affect the legal character of the 
settlement. 

As the provision requiring seisin on tbe part of the 
first cestui qui trust relates to a change in the character 
of the possession, constructive delivery of possession is 
sufficient. As already pointed out, when dealing with 
the “Hanafi law, when the possession is already in the 
hands of the cestui qui trust or trustee no formal delive- 
ry of seisin is necessary. The former possession is suffi- 
cient to create a valid wakf. For example, if A. dedicates 
a property which is in his possession through an agent 
B., and appoints B. as the mutwalli or trustee thereof, 
no further delivery of possession is necessary, the relation 
of B. as agent ceases with the creation of the wakf and the 
property remains-in his hands as trustee. 

The passage in the Shardya, therefore, that “the seisin 
which is required is of the first moukoof alaiht’”’ must be 
read @vith due regard to the other circumstances. Nor is 
the seisin of the donee or donees themselves necessary. 
Any one who is actually or constructively their agent may 
take possession of it. Where a wakf is made for a chari- 
table or pious purpose of a public character, as in the 
case of an appropriation for the poor, for lawyers, for 
students and such like, it is out of the question for 

1 Shardya-ul-Islam. 


Lectrorr X, 


Possession. 


390 DIVESTMENT OF THE WAKIF’S INTEREST. 


- the entire body of beneficiaries to obtain seisin of the 
property; the possession of the Hakim, who is the public 
curator, or of the superintendent appointed by the wAkif 
or by the Hakim for that purpose, would be sufficient. 

The w&kif can validly appoint himself or another per- 
son as the mutwalli of the wakf. In the case of a wakf 
in favour of an object of public utility (maslahat) such as 
a bridge, a mosque and such like, acceptance is not a con- 
dition nor seisin of any specific person deriving benefit 
from such maslahat. 

The seisin of a mutwalli or superintendent, curator or 
nazir appointed for the purpose of managing or looking 
after the maintenance of the wakf is sufficient. When the 
wikif has constituted a mutwalli or curator no reference 
is necessary to the Hakim. In case of any question as to 
the validity of his appointment, the Hakim, as the guardian 
of the interests of the Mussulman public, will appointanazir. 

When a wakf is made for a musjid, 7. e.. when a place or 
building is dedicated for prayers, it will be valid if prayers 
have been offered there even by one man. Similarly, a 
cemetery would become dedicated by the burial of one 
corpse. It must, however, be borne in mind that the 
intention of the appropriator must be apparent. For 
example, the permission of the owner of a house to another 
person to pray therein, or even the continuous offering of 
prayers in a private house, will not convert the residence 
tnto a musjid or place of worship. But if a person degjares 
that he dedicates his house as a mosque and after that 
allows another person to pray therein, that would be 
sufficient to create a valid wakf.! Again, if a person were 
to erect a building of the usual customary type of a 
mosque, and allow another to offer his prayers therein, it 
would be sufficient, though there may be no express declara- 
tion constituting it a wakf. Mere interment of a corpse on 

1 See ante pp. 237, 238 whexe this question is fully discussed. 
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a land, or offering of prayers in a building without ex- Lecture X. 
press or implied declaration of intention on the part of 
the grantor, will not be sufficient to constitute the land 
or building a valid wakf. 

If a father or grandfather make a wakf of a certain 
property belonging to him for his child or grandchild, and 
retain possession of it on behalf of such child though 
a mutwalli has been appointed, such possession is lawful, 
and will be regarded in law as the possession of the 
cestur que trust. 

The beneficial interest in such properties as are dedi- 
cated for charitable or pious purposes appertains to God. 
For there is no mal without a mdlik, and inasmuch as 
there is no specific beneficial owner of such public trust, 
the property impliedly belongs to the Deity. 

Where a wakf is made on one’s children’s children, eee a 
(awldd-i-awldd), the children of daughters will participate 
with those of the sons. 

Where a wakf is made for one’s children and their 
children, the descendants of the third generation will not 
be included, unless it can be gathered that the donor 
intended all his descendants to share in the benefit of the 
wakf. 

When a wakf is made for one’s awldd and awldd of 
awldd and their awldd, all the surviving descendants share 
equally per capita, unless it is laid down that they would 
take batn after batn, when the batns will take in succes- 
sion. 

When a wakf is made for children generally, it will 
enure to the benefit of all the descendants of the wdkif; 
and upon their extinction alone the benefit of the wakf 
will accrue to the poor. 

When a wakf is made for a mugjid which becomes ruined, 
and the village or mahallah in which it is situated becomes 
deserted, yet the wakf will not cease, and the wakf property 
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will not revert to the wikif notwithstanding that, barring 
the traces of the building, nothing else remains from the 
musjid. This doctrine is accepted “among us” without 
a difference. 

When a building becomes ruined so that there are no 
traces left of it, the land on which it was situated will 
not go out (of the category) of wakf and it cannot be sold. 
The ruin of the building will not destroy the wakf, the 
characteristic of which is perpetuity. 

When it appears that the sale of a wakf property will 
be to the advantage of the wakf or of the beneficiaries by 
investing the sale proceeds in some other more profitable 
property, the mutwalli may validly sell the property. When 
disputes have arisen among the beneficiaries, and it has 
become apparent that by keeping the property in its origi- 
nal form considerable injury will accrue to the wakf, sale 
is allowed. The wakif is authorised to make a proviso to 
the effect that the mutwalli shall have the power to sell 
the property and invest the proceeds to better advantage. 

When a wakf is made for the poor it will be applied to 
the poor of the city and such of those as are forthcoming 
to avail themselves of its benefit. The mutwalli has not 
to search for them and distribute the proceeds among 
them. Imam Abt Jafer IT declared in answer to an en- 
quiry by Abi Ali ibn Suliman that when a land has been 
dedicated to the poor descendants of so and so, it will be 
applied to the benefit of such of them as are living in the 
city where the wakf is situated, or such as come forward 
to claim it and the mutwalli is not bound to go in search 
of them. 

A sadkah cannot be revoked after possession has been 
once given, for it is equivalent to a hiba-bil-ewaz. The 
object of a sadkah is to obtain the favour of God and when 
it is made the favour is obtained, so it cannot be revoked. 
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CHAPTER XIII. 


Section I. 
THE MALIKI LAW RELATING TO WAKES. 


In his introduction to the chapter dealing with the Lecruns XI. 
Maliki Law of wakfs, M. Sautayra makes the following ~~ 
observations :—‘“‘ The institution of wakf dates from the 
time-of the Prophet. Bukhari reports in his traditions 
that Omar Ibn al-Khattib having become the proprietor 
of an estate at Khaibar, came one day to the Prophet 
and told him he thought that estate a precious possession 
and asked what he should do with it to please the Almighty 
and deserve His grace? ‘Make a wakf of it,’ said the 
Prophet, ‘and distribute the revenue thereof among the 
poor.’ Omar carried this into effect and the estate made 
wakf could not be sold, given away, mortgaged, nor taken 
as heritage.” 

“ Originally a wakf was a donation in favour of charity 
by an act of piety involving the immediate relinquishment 
of the property in favour of the charity to which it was 
devoted, but the desire to increase the number of these 
erants induced the successors of the Prophet and the 
heads of the orthodox schools to authorize the founders to 
designate intermediate beneficiaries according to their own 
wishes. After this, it is intelligible that the principle of 
wakf, while retaining its pristine character, would become 
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the means for a Mussulman proprietor to prevent his pro- 
perty from following the regular line of succession and to 
take away all rights from his wife, his mother, daughters 
and sisters and to maintain what he possessed in the male 
line.’ All wakfs however do not cause disherision of 
daughters and wives; there are some on the contrary that 
sanction equal distribution without distinction of sex and 
others more numerous in which the devolution is directed 
to take place as ordained by the Koran. In this latter 
case the wakf has but one aim that of imprinting upon 
the constituted property a religious character, thereby 
protecting them from confiscation or the covetousness of 
the sovereign.? Concerning the law relating to wakfs, the 
two schools, the Maliki and Hanafi, followed in Algeria 
have both common and separate rules. The Mussulmans 
to whichever sect they belong may adopt the rules of 
either but they cannot submit their constitution to the 
prescriptions of both united.’ 

All those who have the right to make a gift may also 
make a wakf. The settlor consequently must be :— 


1. Free and not a slave. 
2. Sane. 


3. In good health, or to be more exact, he must not 
be suffering from a death-illness. A wakf by a sick 
person is similar to a legacy. It is null when made in 
favour of an heir, and reducible to a third if made in 
favour of a person, who has not the right of inheritance.” 


1 According to the Hanafi Law; according tothe Malikis a wAkif can 
not create a wakf in favour of his descendants so as to exclude his daugh- 
ters. 

2 Comp. Mr. Harrington’s remarks in the case of Wasik Ali Khan v. 
Government, 6 Sel. R. p. 110. 

32 Sautayra, p. 374. The following principles are taken in the main 
from this work. 
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“<A wakf made in fayour of heirs,” says Khalil ibn Ishik, Lecrvex XI. 
“by a person during the illness of which he dies isnull 
and void; but a wakf made in favour of descendants 
of the direct line [who are not heirs] is valid if it does 
not exceed the third of the inheritance.” 

4, Possessor of the property made wakf, that is to say, 
he must have dominion over it. 

The Courts of justice have consequently annulled the 
wakf, (a), when the donor died heavily involved in debt 
and the property endowed had to be sold to discharge his 
debts; (b), when the debts of the settlor exceeded his 
assets; (c), when the grantor was not in proprietary 
possession of the property when he made the wakf. 

5. Swi juris, having the full exercise of his rights. A 
married woman therefore cannot make a wakf of more 
than one-third of her property without the consent of her 
husband. 

A non-Moslem who fulfils the conditions above men- 
tioned can make a wakf of the whole or part of his pro- 
perty. The law makes but one exception to the liberality 
of those who do not follow the Islamic faith, it forbids 
their constituting a mosque as beneficiary of their wakf. 

‘Tt is unlawful for an unbeliever’’ says the text ‘‘ to make 
a wakf in favour of a mosque.” 

A wakf can be constituted in favour of every person 
who can possess property ; it can also be made in favour 7, hoo. 
of unborn children and non-existing objects. Accordingly ficiary. 
the settlor can designate as beneficiaries :— 

(a) A Mussalman or a non-Moslem provided the latter 
inhabits a subjected country ; this is the result of the ex- 
pression “ tributary ’’ used by the jurists and of the rule 
worded thus :—* A wakf in favour of a non-Moslem living 
in a hostile country is invalid.” 

(b) Men and women. 
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Lecturr XI. (c) Majors and minors. 

(d) Heirs or non-heirs. 

(e) Strangers. 

(f) Works of beneficence, and charity, for example, a 
cemetery, a caravanserai, the tomb of a saint, the sacred 
cities of Mecca and Medina. 

nero (y) The poor, the sick, the maimed &c. 

The settlor has, therefore, the right to point out the 
beneficiaries, to take them either from his family or with- 
out. But is the right absolute? Does it go so far as to 
enable the wikif to exclude the constituents’ daughters ? 
The words of Khalil ibn Ishék on this point are precise— 
“a wakf in favour of sons to the exclusion of daughters 
is illegal ;”’ and this rule has constantly been enforced by 
the Courts of Justice in Algeria. ‘“‘ Whereas,” says a decree 
made on the 380th December 1864 by the Court of Algiers, 
‘the Koran is the foundation of the religious dogmas and 
of the civil law of the Mussulinans; and whereas its precepts 
determine specially the order and manner of succession in 
families (Sura IX;) and whereas the distribution of 
property such as it is ordained gives to the children of 
the female sex a quotient of the inheritance of which the 
female line shall not be deprived in favour of the male 
descendants unless the wish of the legislator be misun- 
derstood; consequently a wakf so constituted would be 
tainted by a radical illegality as made in disregard to the 
commandments of the Prophet, the wakf in question must 
therefore be annulled.” 

** Considering,’’ says another decree of the 8rd Novem- 
ber 1868, “ that the wakf was made according to the Ma- 
iki school; that according to this school female children 
cannot be excluded from the benefits of a wakf, the deed 


1Comp. the provisions of the Hanafi Law, ante p. 225 and Agnew on 
Trusts, pp. 349-353. 
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is null and void.”’* ‘As for sons” according to Sidi Lecrore XI. 
Khalil, “the grantor may validly exclude them from the — 
wakf.? ‘“ The inverse (the exclusion of sons),”’ says Perron, 
“is legal but the Courts do not feel justified in acting 
upon the authorities upon whose opinion this view is based 
and have extended the principle laid down by Sidi Khalil 
soas to place the sons on the same footing as daughters 
and have declared that neither should be excluded from 
receiving the benefits of the wakf.’? One of the decrees of 
the Algerian Court of the 20th March 1865 says :—* that 
in virtue of a verse in chap. IV of the Koran, the son has the 
right to a determinate share in the paternal heritage and 
cannot be excluded therefrom directly or indirectly, that 
a wakf made by the father in favour of his daughter exclud- 
ing the son should be regarded as being in reality but a dis- 
guised donation having for its object the contradiction of 
the Mussalman law, that from these reasons such wakf 
must be set aside.’” 

In any case exclusion is only forbidden as regards 
children of the first degree. Sidi Khalil pronounces only 
those wakfs illegal that are made in favour of sons to the 
exclusion of daughters. Consequently the Courts have 
sanctioned the exclusion of— 


(a.) A grandson. 

(b.) The female issue of daughters. 
(c.) All the issue of daughters. 

(d.) The daughters of sons. 


The grantor may designate not only the first benefici- 
aries of the wakf but also the successive ones in the order 
in which each should come. He, therefore, has the power 


1 According to the Hanafi Law, it is sinful but not illegal. 
2 These decisions are founded exclusively on the Maliki doctrines and 
have no application to the Hanafis. 
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Lecture XI. of giving a special right of succession different from that 
~~ appointed in the Shara (the law). 

Rules relaa The wAkif may declare Isély, that the right of repre- 
gee ene of Sentation should be admitted; 2ndly, that devolution 
family wakfs. ghould take place per capita; 3rdly, that the division 

should be made among the beneficiaries according to sex. 
But if the deed constituting the wakf contains no clause on 
these different points the following rules will be ob- 
served :— 

As regards representation there is no difficulty ; represen- 
tation does not exist in Mahommedan law, there is, there- 
fore, no reason to apply it in matters appertaining to wak/s 
any more than in matters of succession. 

Regarding the second point, that is a devolution per 
capita, an explanation is necessary. With reference to 
the devolution in the first degree, that is, children of the 
grantor it must necessarily go per capita. If, on the 
other hand, the question is of devolution in the second 
degree or a degree further off, it takes place per stirpes, 
following the rule laid down by the jurist Ibn Rushd and 
carried out by al-Lakhim, al Hattab and others. The son 
inherits from his father and is not excluded by his uncles, 
because every child succeeds and continues the branch of 
his father. 

The Algerian Courts have given effect to this doctrine 
repeatedly. One of the decrees, that of the 20th April 
1874, was pronounced under the following circumstances :— 
a wakf had, by a series of successive devolutions, fallen 
to two brothers Mohammed and al-Hadj Ali. Moham- 
med died in 1869, leaving seven children and the Kazi of 
Algiers decided upon the difficulties that arose about the 
possession of the wakf property by a judgment of the 
20th October 1873 (confirmed on the 20th April follow- 
ing), that the children of Mohammed should divide among 
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themselves as representing one branch the half of their 
father’s share, and that al-Hadj Ali as the head of another 
branch should hold the other half of the wakf. 


The third point relating to distribution among the 
beneficiaries is expounded in clear terms by Khalil ibn 
Ishak, “ If the grantor has not fixed the proportions, men 
and women would have equal shares.” 


The founder can stipulate further that the privilege of 
a double line should be maintained, but in default of an 
express clause the consanguine share equally with the 
relations of the full blood. ‘The full brother and con- 
sanguine brother,” says the Shaikh al-Hattab, “ have 
equal rights, as their relation in respect to the father is 
equal in degree and in legal force.”’ “If the founder,” 
says Sidi Khalil, “ has stipulated that the portion devolv- 
ing upon such an one should fall to his nearest relative, 
and if this person has full brothers, consanguine and 
uterine, which of these would have the right to the bene- 
fit of the wakf ; would the full brothers be preferred to 
the other brothers ? No; because they are all equally dis- 
tant; there are the same number of degrees between them 
all.” The commentator Abdul Baki lays down the same 
doctrine. ‘By the words ‘the nearest relative,’ it is 
understood that the full brother and the consanguine 
brother have equal rights, as their relationship to their 
father is equal.” 


The lower line in the same branch, 7. ¢., which is a 
degree further off, participates with the upper line, that 
which is nearer, where it is provided by the terms of the 
wakf ; if not, it is excluded by the superior line. 

In order better to understand this rule we subjvin the 
following genealogical table— 


Lecrore Xi. 


Lecrurs XI. 
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ABuLt KasEM 
o) 


Al-Ayeshi — O Al-Arbi 


Abdul Kader (<: ‘ P 
A Q Sliman 


O Mohammod 


© Ahmed ‘O Ben Aissa 


Abul Kasem, the founder of the watf, had two sons 
al-Arbi and al-Ayeshi who became entitled in equal moie- 
ties to the produce thereof. Upon al-Arbi’s death, the 
profits of the wakf were divided into two shares, viz., 
al-Ayeshi retained his half and Sliman succeeded to the 
half of his father’s share. Al-Ayeshi had two sons, Ab- 
dul-Kader and Mohammed, Abdul Kader died in the life- 
time of his father leaving him surviving Ahmed and Aissa. 


Q. Who should take the half of the wakf which had 
devolved upon al Ayeshi? A. If the wakfnamah does not 
contain any special condition, Mohammed would take exclu- 
sively, because Ahmed and Ban Aissa, his nephews, are a 
degree more distant than he, and because they do not 
represent their predeceased father. Had the wikif made 
a provision to the effect that all the degrees should take 
equally, the inferior together with the superior, Ahmed, 
ben Aissa and Mohammed would have become jointly 
entitled to the share of al-Ayeshi and would have each 
taken one-sixth share of the produce of the wakf. This is 
in accordance with a decision of the Court of Algiers 
passed on the 25th May 1874. 

Take another case : 
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Shman 
O 
ge 
O Mohammed =O Al-Hadj Ali 
of | \ 
if \ 
© Kaddour O Aisha O Abdur O Omar O Hanifa 
Rahman 


O Rekia 


Sliman makes a wakf in favour of all his children with- 
out distinction of sex ; in default of descendants, in favour 
of his brothers Mohammed and al-Hadj Ali and _ their 
issue, similarly without distinction of sex. Sliman diced 
without issuc and the wakf consequently devolved on his 
two brothers. Mohammed dicd leaving five children; they 
divided equally among themselves, the half of that which 
their father had held. Abdur Rahman then died, leaving 
his only daughter Rekia, who tukes the whole of her 
father’s share contrary to that which happens upon or- 
dinary succession. Then al-Hadj Ali dies without issue. 

Q. Upon whom would devolve his half of the wakf ? 

A. Kaddur, Aisha, Omar and Hanifa each tuke one- 
quarter. As for Rekia, she is not entitled to a share in 
Ali’s portion, as she is a degree more remote from hin 
than her uncles and aunts, and representation not being 
stipulated for, she cannot claim the rights of her father 
predeceased. This is the solution given by the Court of 
Algiers on the 20th April, 1874. 

Where one of the beneficiaries dies without issue, his 


ol 
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Lecture XI. share devolves, as in the last example, upon his nearest 
~ relatives. Sometimes the founder declares this formally. 
‘The one of the two who dies first shall transmit his 
share to the other.” But more often the deed is silent 
on this point, and the Courts interpret this silence as though 
the clause above quoted were inserted. Thus a man 
named Ahmed ben Abd-el-Kader made a wakf in favour of 
his children ; one of these dying without issue, his portion 
was allotted to his four brothers and sisters each taking 
a fourth share in accordance with the decision of the 
Majlis of Médéa of the 3rd September, 1858. Thus again, 
a wakf was held by several beneficiaries; one of these 
dying, a contest arose among the survivors and the Court 
of Algiers, by a decree of the 12th September 1867, decided 
that his share should be divided into equal portions 
among those who were of the same degree of relationship 
with him. This decision has since been sanctioned by a 
judgement of the Kazi of the 15th circle on the 10th Sep- 
tember and by a decree of the Court of the 25th July, 1871. 
Such a solution admits of no difficulty when the bene- 
ficlaries are all descended in a direct or a collateral line 
from the founder of the wakf because they are all united 
by ties of relationship, and are all heirs of one another ; 
but what should be the principle for decision in those 
cases where the beneficiaries nominated by the founder 
do not belong to the same family and one of them dies 
without issue ? Would his share fall to his co-beneficia- 
ries? If the deed contains a clause like the one we have 
quoted in the wakfnamah of 1804, or any other stipula- 
tion from which one might surmise that it was the 
founder’s wish to leave the wakf to the survivor, the ques- 
tion would be answered in the affirmative; this is 
clearly deducible from the principle laid down by Khalil 
ibn Ishik. “A wakf granted to ten people for enjoyment 
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during their lives reverts, after all are deceased, to the 
grantor or in his default to his heirs.” 

In the absence, however, of any condition to that effect 
in the wakfnamah, the co-beneficiary has no claim, and 
the deceased’s share would fall to the succeeding bene- 
ficiary or would revert to the donor if the succession is 
not indicated, as exemplified in the following passage 
in the text:—‘“ when a wakf is made in favour of two 
particular persons, and after them in favour of the poor, 
these would be placed after the decease of one of the two 
in possession of his share.”’ 


Secrion II. 
WHAT MAY BE CONSTITUTED WAKF. 


Khalil ibn Ishak has laid down, that all property over 
which dominion can be lawfully exercised may legiti- 
mately be constituted into watf. And the jurists have 
gone so far as to declare that the benefit accruing from 
draught-cattle or horses, and the services of slaves to nurse 
the sick, may lawfully be dedicated. Whether simple 
aliment can be made wakf depends on the answer to the 
general question whether moveable property can be law- 
fully dedicated. And it must be admitted that there is 
considerable divergence among the jurists on this point. 
But it seems generally agreed, however, that moveable 
property can be made waif as well as immoveable pro- 
perty, and Perron has declared that this is in accord- 
ance with the spirit of the Maliki school. A decree of 
the Court of Algiers has confirmed the above principle. 
Khalil ibn Ishak has declared that the wakf of a book for 
a library or a war-horse or a suit of armour is lawful. 
But in consideration of the primary object of a wakf and 
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Lecture XI. of the fact that when an appropriation is made, the 
~ intention of the wikif is to reserve the property for 
pious acts, the usufruct being only given to the bene- 
ficiaries, the lawyers have held that those things which 
are liable to be destroyed by use or likely to perish in 

the course of time, could not be constituted into wakf. 

Buta wakf may be made of every kind of moveable 
object, when they are to be sold and the price realized 
therefrom is to be invested in the acquisition of immove- 
able property. Agricultural implements, yoke-oxen and 
other animals kept on land for agricultural purposes may 
be made wakf without any question. 

A fractional sbare of a particular property may law- 
fully be dedicated. And when a house has been made wakf, 
and a portion of it has been sold to pay his debts, the 
remaining portion will continue subject to the dedication. 
It is not necessary that the grantor should be in actual 
possession at the time of making the wakf. The law 
authorises the dedication of future property. This prin- 
ciple has been confirmed by a decree of the Kazi of Algicrs 
made in 1873 and again 1874. The latter is worded thus: 
‘<A dedication in the name of the Alinighty constituting 
as wakf the whole of which a man is possessed, and that 
which may accrue to him in the future is lawful, but 
it will take effect with reference to such properties of 
which the beneficiary obtained full possession before the 
death of the grantor.”’ 

Formalities “A walfis made,”’ says Sidi Khalil “ by the use of the 
relative to the 5 , 
creating of a following expressions: ‘I make a wakf,’ or ‘I give in 
wane alms ;* but these formula must be emphasized by indi- 
cating the object of the dedication.” 

In spite of its importance the constitution of a wakf is 
not subject to any solemnity nor publicity. It is validly 
made by a declaration before witnesses. But the validity 


WHAT MAY BE CONSTITUTED WAKF. 405 


of a wakf is subject to two essential conditions, namely, acres. XI. 
(1) that it should bear the character of a pious act; (2) 
that there should be a transfer of the subject-matter 
of the wakf, and the proprietory rights of the appro- 
piator should be divested therefrom. The first of these 
conditions is the result of the constitution of the wak/ 
generally. And consequently when a waif is made in 
favour of private individuals, the ultimate dedication 
is always reserved for such objects as the holy cities, a 
mosque, a caravanscral, a cemetery, a sanctuary, the poor, 
&e. 

It is endorsed by a clause gencrally worded thus :— 
‘And after the total extinction of the appointed bene- 
ficiaries the wak/ should go to so and so.””, We may add that 
a pious act may be independent of the idea of charity. 
Sidi Khalil expressly mentions this and Perron explains 
that the wakf would be valid and the act pious, even 
though the beneficiaries were in the most affluent cir- 
cuinstances. 

The second condition is impcratively laid down by the 
text. “ The constitution of a watfin favour of a benefici- 
ary who has attained his majority and even that in favour 
of a non compos is null, if the beneficiary is not placed 
in possession.” “The taking of possession ” says Mo- 
hammed Assem, “is the soul of the wasf and if the gran- 
tor continues to overlook and adininister the wa4f proper- 
ty and to dispose of uw, this in itself renders the wakf 
null; the law cannot legalise it.’’ 

In the case of wakfs, as in the case of gifts, a clause is 
generally inserted in the deed of grant to the effect that 
the beneficiary has taken possession of it. This declara- 
tion is not always conclusive proof of the fact and re- 
quires to be supported by independent circumstances. 

The benefigiary’s possession should be either by hiin- 
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Lrcrvrr XI. self, if adult, or by his father or guardian, if an infant. 
When the waf is for a pious or religious purpose, posses- 
sion should be taken by its administrator. The delivery 
of seisin is dispensed with only in case of a wakf made 
by a father in favour of his minor son, provided the cir- 
cumstances sufficiently show that there was a bond fide 
intention to make a wakf, e. g. (a) that the produce of the 
wakf had been applied to the benefit of the cestur que 
trust ; (b) that the father did not himself continue to 
derive benefit therefrom. 

Ps ae The taking of possession is therefore a necessary for- 

be taken, § mality, but at what period should it take place? ‘* The 
law does not dictate that this formality should immedi- 
ately follow the deed of constitution ; it only requires it to 
be accomplished while the constituent fulfils the necessary 
qualifications for establishing a wakf; that is, possesses 
the disposing capacity and is able to exercise the right of 
property over it.” ‘The wakf is null,” says Khalil ibn 
Ishak, ‘‘when it has not been taken possession of before the 
death of the grantor, or before the illness to which he suc- 
cumbed.”’ ‘The wakif has the power of subjecting the wakf 
to certain conditions, and these conditions must be strictly 
observed. He may determine the rite according to which 
it should be managed; appoint the person or persons to un- 
dertake the administration, settle the order of successive 
devolution, declare that the beneficiary in case of poverty 
should have the right to alienate the wakf ; prescribe that 
in certain cases the wakf should revert to his heirs etc., 
etc. ; and, in general, order all measures relating to the exe- 
cution of the wakf ; but there his power ends and any con- 
ditions contrary to the principle of wakf and by which a 
power is reserved to alter the provisions of the wak/f or to 
annul the settlement, or to sell the immoveable property, 
in fact any condition which would have the effect of 
destroying the wakf is null and void. 
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According to Khalil ibn Ishfik, perpetuity is not an es- 
sential condition of wakf; and his two commentators, al- 
Karkhi and Abdul Baki, explain further that temporary 
wakfs, those made for even a single year or for the lifetime 
of any given person, are lawful and valid, and that the pro- 
duce of the wakf thus constituted where no beneficiary is 
indicated, after the expiration of the period for which the 
trust is created, will go the poor. 

Can the wakif annul the wakf of his own motion 
solely ? Can he modify the prescribed clauses before the 
possession of the beneficiary ? The jurists, among them 
Ibn-ul-Hajeb and Abdus-Salam have answered these ques- 
tions in the negative. The constitution, such as it has 
been made, must remain intact and be carried into effect 
without any modification. And if the clauses of the wakf- 
namah are obscure, incomplete, or susceptible of diverse 
interpretations, the difficulty would be taken before the 
Kazi, who must pronounce according to the custom and 
usage of the place or according to the mode in which it has 
been hitherto carried into effect, if it has existed for some 
duration. 


Secrion ITI. 
THE LEGAL EFFECT OF A WAKE. 


The constitution of property into wakf produces three 
different effects; It renders the property constituted 
as wakf, inalienable, imprescriptible and non-heritable. 
Wakf property is inalienable, because it belongs virtually 
to Almighty God, being intended for the benefit of man- 
kind, the successive beneficiaries being entitled only to the 
usufruct thereof and not having the power to alienate it. 

There are, however, several exceptions to this principle. 
If the wukf is of land or of moveable property that can 
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Lectvrr X1. no longer be useful, it should be sold and others bought 
"-with the price thereof. If a mosque has to be enlarged, 
and if the sale of a piece of land attached thereto is the 
only mode by which funds can be forthcoming therefor, 
such sale would be permitted. Ifa beneficiary be poor and 
the produce of the wakf insufficient to procure for him the 
means of subsistence, alienation in this case might take 
place with the leave of the Kazi, should the grantor 
have made this the object of a special clause in the deed 
or even if he has not mentioned it. 

If the founder should have died Jeaving debts, the credi- 
tors would be entitled to realize the debt from the pro- 
perty, and after their debts have been satisfied the balance 
of the sale proceeds should be invested for the benefit of 
the cestur qui trust. A wakf may be the object of an 
exchange, but such exchange would only be valid upon 
approval of the Kazi, after he has assured himself that the 
value of the two properties is equal. The exchanged pro- 
perty would then become wakf and would be subject to 
the same rule as the original wakf, and if the wakf had 
been for a specific purpose which fails, it will be applied to 
some other pious object,—if possible, similar in character 
to the original purpose ; for example, a wikif constitutes 
some property into wakf and grants the produce thereof 
for constructing a bridge or a school, and if those build- 
ings have been constructed by the State, the produce of 
the property would be applied to some similar object, in 
default of which the wakf would be applied to help the 
poor kindred of the wakif, preferentially his asabah. 

The inahenability of the wakf property ceases when 
the grant has been made in favour of a certain object 
which has ceased to exist. 

Though the beneficiaries cannot dispose of waif property 
they have the right to enjoy it and all its fruits. They are 
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entitled to hold possession of it either personally or by a Uectore XI. 
manager or administrator. 

Neither the cestwi qui trusé nor the admiuistrator can 
grant a lease of the wakf property for a long period. 
According to Sidi Khalil two years, according to others 
three years, is the longest term for which a lease may be 
given unless it is given to the next reversioner, when it 
may be for ten years. The lease may, however, be extended 
if the property needs repair. It is a principle that pro- 
perty held as wakf must be kept in good repair, and that 
future beneficiaries can, in order to preserve their rights, 
oblige the usufructor to lease the house that is falling into 
ruin and to apply the rent wholly to its reconstruction and 
repair. 

.(b.) The second effect of the constitution of watf is to 
render the property imprescriptible, that is, it cannot be 
subject to the rights of the sovereign as private property. 

(c.) The third effect resulting from the constitution 
of wakf is, that it renders the property so dedicated non- 
heritable, and subjects the course of descent in respect of 
the beneficial interest, to the succession pointed out by 
the wikif. On this point all writers agree, “the rules of 
succession to waif property laid down by the grantor 
must be strictly observed,” says Sidi Khalil, and Ibrahim 
Halebi adds, that “the founder is absolute master to dis- 
pose of at will the usufruct of this property.” 
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CHAPTER XIV. 


THE LAW OF WAKF ACCORDING TO THE 
SHAFEI SCHOOL} 


Lucrorre XI. It is essential that the wakif should be capable of 
~~ declaring his will, and that he should have the faculty of 
disposition over his property, while the subject of the 
endowment must be such as can be made use of per- 
petually. Therefore, the object of the endowment may 
not consist of aliments or odoriferous plants; but with 
that exception, the wakf of moveable property is as valid 
as that of immoveable property. The wakf of mushad or 
property held in joint tenancy is valid. But it is not 
valid to make a wakf of a trained dog. The validity of a 
wakf of buildings or plantations upon another person’s 
ground held by the owner of the buildings or plantations 

under a lease is acknowledged. 

A wakf in favour of an individual or a class is not valid, 
if they are not capable of taking possession constructively 
or actually of the wakf property. A wakf, therefore, in 
favour of an infant en ventre sa mere or a slave is not 
valid. 

It also appears from the above principle that a wahkf 
may be made in favour of a zimmi but not in favour of 
an apostate, nor of an unbeliever not subject to a Mussal- 
man prince, nor im favour of one’s self.2” A wakf for an 
unlawful purpose, as for example, the construction of 
Christian churches or of synagogues is void; but a wakf 


1 The following is from the Minh4&j-ut-talibin. 
* Comp. the Hanafi and Shiah Law. 
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in favour of an hospital for Christians or Jews, made ag L&ctore XI. 
it is with a charitable object, is lawful. A wakf is valid 
equally in favour of the poor as of the rich, of the learned, 
of mosques or schools. 

The intention of making a wakf must be formulated in 
these explicit terms, “I make a wakf of such a thing,” or 
“my field shall be a watf in favour of such a person.” 
The expressions “ I consecrate,” or ‘I attribute to such 
charity ”’ are also explicit. The same is the case with the 
expressions, “ I make a sacred gift of such thing,” or 
“endow,” or “it shall not be sold or given to another 
person.” On the other hand, the expression “ to give” 
without any further qualification cannot be considered 
explicit, even if the intention was to make a wakf, and it 
is only in the case of a wakf not in favour of one or more 
individuals but in favour of a class of people or of the pub- 
lic that this expression accompanied by the intention is 
regarded as explicit. The expressions, ‘‘ I consecrate such 
an object,” or “I wish that it should remain eternally 
in that state,” are not explicit; but the phrase “ I destine 
such a property for the purpose of a mosque” suffices to 
make the spot consecrated to worship. 

A wakf in favour of a certain and particular person is 
not complete without his acceptance, which acceptance 
must in no case take place after a previous refusal. A 
wakf made in these terms, “I constitute this my land walf 
for the term of a year” is void, but if the words used 
are “I make a watf in favour of my children, or in 
favour of such an one and subsequently upon his issue,” 
without adding anything else the wakf remains intact even 
after the extinction of the family. The usufruct of the wakf 
reverts to the nearest relative of the founder when the 
purpose fails and the holders nominated by him have 
become extinct. Furthermore, our school declares null and 
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Lsctore XI. yoid such wah/s as are made without appointing a primary 
holder of the usufruct capable of taking immediate pos- 
session thereof ; for example, when a wakf is made in the 
following terms, “I make a wakf in favour of the child 
I may have,” this is invalid for there is nobody to take 
possession of the wakf, but the failure of any of the inter- 
mediate beneficiaries does not avoid the wakf. 

The law does not acknowledge a wakf that has no 
object; nor can it be made dependent upon a contingency 
which may never occur. As for example “I make a 
wakfon condition that Zaid should come.” While a con- 
ditional option is also invalid. The other conditions that 
may be added must be executed faithfully, as for example, 
the condition that the endowed lands cannot be let out, or 
that a mosque founded be specially dedicated to a certain 
rite, such as the Shéfei. In this latter case, the members 
of this sect alone shall be entitled to share in the benefit 
of the wakf. And this rule applies equally to the found- 
ing of a school or of a hostelry. In the case of an endow- 
ment in favour of two persons and subsequently in favour 
of the poor, at the death of one of them his portion of the 
usufruct reverts to the other and not to the poor,! who 
only profit thereby after the death of both. This doctrine 
has been supported by Shaéfei himself. 

When a wakf is constituted in the following terms, 
viz., “the wakf is for my children and my grandchildren,” 
the usufruct must be equally divided among the chil- 
dren and the grandchildren that exist at the time of the 
wakf, even if the words “ who are their descendants ”’ or 
‘‘generation after generation’? is added.2 When on 
the other hand the following terms have been used 
“in favour of my children then of my grandchildren, 


1 Comp. the Hanafi Law, ante, p. 289. 
2 Comp. ante, pp. 289-296. 
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then of my great-grandchildren, the ones after the 
others,” or “the former first,’? the successive genera- 
tions have the enjoyment of the usufruct and the 
first class takes first. The grandchildren, moreover, have 
no right to a wakf made only in favour of children. 
While, on the other hand, the grandchildren born of the 
daughter of the founder are understood in the expressions 
““posterity’’, “ descent’’, “ progeny”, or “ grandchildren” 
unless it has been declared ‘‘the grandchildren that bear 
my name.” “A wakf made in favour of persons be- 
tween whom and me there are ties of patronage ’’ must be 
divided into two equal portions, if the founder is a client 
as well as a patron, but according to some jurists it is 
null. An apposition preceding several words joined to- 
gether refers to all, as for example in this sentence, “I 
make a wakf in favour of those who are dear to me, my 
children, my grandchildren and my brothers,”’ it is the 
children, grandchildren and brothers that are accounted 
“dear”? by the founder. The same is the case with an 
apposition that follows and of the reservation added to the 
principal clauses provided that these words are united 
by the conjunction “‘and.”’ For example, “I make an 
endowment in favour of my children and of my grand- 
children and of my brothers who are dear to me” or 
‘< provided there are no persons of notoriously bad conduct 
among them.”’ 

The proprietorship of wakf property is transferred to 
God, that is to say, that such object ceases for ever to be 
subject to the right of private proprietorship and that 
thenceforth it belongs neither to the founder nor to him 
in whose favour the wakf was made. Only the usufruct 
of the wakf is his, and he may have the enjoyment thereof 
either in person or by the intermediation of another, for 
example, by lending him the endowed object or letting it 


LecrureE XI, 


Lecture XI, 


414. THE LAW OF WAKF ACCORDING TO THE SHAFEI SCHOOL. 


to him. The holder of a usufruct has the full right to 
the rent and of that which the endowed property pro- 
duces, such as fruits, wool and milk, and the young of the 
animals, though another theory maintains that the divers 
offspring also become wakf by virtue of the right of ac- 
cession. After the death of a wakf animal, the skin be- 
longs to the holder of the usufruct. On the other hand, ac- 
cording to our school, the indemnity due from the murderer 
of a wakf slave does not belong to the holder of the usu- 
fruct, but he must use that money in purchasing another 
slave who then becomes wakf in lieu of the murdered 
Slave, or in case this be impossible, he must use that money 
to purchase an undivided portion of a slave to replace that 
one. 

The endowment of a tree does not, according to our 
school, become extinct when the tree dies, as the decay of 
a tree does not preclude the use of the wood, though, 
according to others, the tree must then be sold by auction 
and the price used in the same manner as the indemnity 
for the murdered slave. The worn-out mats and the 
broken beams of a mosque may be sold, and this is only 
lawful on condition that these articles should serve as 
fuel. The ground on which a mosque stands may, in no 
case, be sold even if the edifice have fallen to ruin and its 
reconstruction be impossible. 

When the founder has reserved for himself the admin- 
istration of the watf, or if he has conferred the office 
upen a third person, the arrangement must be carried 
into effect; but if nothing of this kind has been stipulated 
by the grantor, our school prescribes that the administra- 
tion should be entrusted to the Judge. It is essential that 
the administrator of a waif be of irreprouchable character 
and qualified for the office both by his physical powers 
and intellectual faculties., The functions of the adminis- 
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trator are the custody and consolidation of the wakf pro- Lecture XI. 
perty and the collecting and distributing of the revenues, - 
but he is forbidden to overstep the limits of his power, if 

the administration has only partly been given to him. In 

every case, the founder has the right of deposing his ad- 
ministrator and of appointing another, unless he be nomi- 

nated administrator in the deed of endowment itself. A 

lease contracted by an administrator remains the same 
notwithstanding a rise in price or of a more advantageous 

offer. 
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CHAPTER XV. 


RULES OF PROCEDURE. 


Lscture X11. Ag regards the right of a beneficiary to obtain a decla- 
ration that a certain property is wakf property, or to 
establish his title to a share in the proceeds of a certain 
wakf, the Mahommedan law is very distinct. It pro- 
vides that any beneficiary can at any time proceed before 
the Kazi and obtain any redress to which he may be 
legally entitled. The law imposes no restriction as to the 
manner in which he should proceed. The Indian Legis- 
lature, however, has, with respect to a certain class of 
cases, provided certain rules which require consideration, 
especially as the Calcutta and Allahabad High Courts are 
not in accord with each other in regard to the procedure. 

In Mahommedan countries, endowments which are in 
their nature public, or the benefits of which are for the 
public generally, are under the direction, contro] and 
supervision of a special officer appointed by the Govern- 
ment, who is called the Ndzir-1-Awkdéf. But the Kazi, as 
the representative of the sovereign, is the general curator 
of all wakfs, whether public or private. When the British 
first assumed the government of these Provinces under the 
authority of the Mogul Emperor, they found numerous 
endowments, chiefly created by the sovereigns and chief- 
tains, scattered throughout the country. For a time 
matters were allowed to remain in the condition of dis- 
order in which the collapse of the Mahommedan Govern- 
ment had left the endowments. Butin 1810 it was found 
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necessary to pass a law for the purpose of protecting and Uacrupe 2 
preserving these dedications and grants. With that object 
Regulation XTX of 1810 was passed. Its objects is suffi- 

ciently clear from the preamble.! 

In 1863, however, it was considered desirable on the 
part of Government to divest itself of all connection with 
the religious endowments of Hindus and Mahommedans, 
and to retain the control only of such institutions as were 
secular in their character. It was supposed that the 
connection of a Christian government with the religious 
establishments of Hindus and Mahommedans was anomal- 
ous and inexpedient. To give effect to this mistaken but 
intelligible policy, Act XX of 1863 was passed. 


1 “Whereas considerable ondowments have been granted in land by tho 
preceding governments of this country, and by individuals for the sup- 
port of mosques, Hindoo temples, colleges and for other pious and bene- 
ficial purp ‘ses and whereas there are grounds to suppose that the produce 
of such lands is in many instances appropriated contrary to the intentions 
of the donors to the personal use of the individuals in immediate charge 
and possession of such endowments, and whercas it is an important duty 
of every Government to provide that all such endowments be applied ac- 
cording to the real intent and will of the grantor, and whereas it is more- 
over essential to provide for the maintenance and repair of bridges, scrais, 
kuttras and other buildings which have been erected cither at the expense 
of Government or of individuals for the use and convenience of tho public, 
and also to establish proper rules for the custody and disposal] of nuzzool 
property or escheats the following rules have been enacted to be in force 
from tho period of their promulgation throughout the provinces imme- 
diately dependant on the presidency of Fort William. 

“The gencral superintendence of all lands granted for the support of 
mosques, Hindoo temples, colleges and for other pious and beneficial pur- 
poses, and of all public buildings, such as, bridges, serais, kuttras and othor 
edifices is hereby vested in the Board of Revenue and Board of Commis. 
gioners in the several districts subject to the control of those Boards re. 
spectively.” 

2 « Whoreas it is expedient to relieve the Boards of Revenue and the Local 
Agents in the Presidency of Fort William in Bengal and the Presidency of 
Fort Saint George from the duties imposed on them by Regulation XIX of 
1810 of the Bengal Code, so far as those dutics embrace the superinten- 
dence of lands granted for the support of mosques or Hindoo temples and 
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The preamble and the earlier sections of this Act indi- 
cate conclusively its scope, and there can hardly be any 
doubt that its operation was confined to such trusts or 
endowments as were transferred to trustees under Sec- 
tions 4 to-7 of the Act. And so it was expressly 
decided in the case of Delroos Banoo Begum v. Nawab 
Syed Asghur Ally Khan, in which it was further held that 


Adar, .., ae 
eae. ligious uses, the appropriation of endowments made for the 


her ren¢ o 
for ot ”t° cach religious establishments, tho repair and preservation 


intenance of 
ae di Kee a ‘Desi wth aud the appointment of Trustees or Mana- 
uldinges conn ae . 
ne : sigs rhe aaron of such reli- 


gors thereof or involve any connexion Wavu 
gious establishments and whereas it is expedicnt f or that] purpose to repeal 
so much of Regulation XIX, 1810 of the Bengal Code and Regulation VIT, 
1817 of the Madras Codo as rolate to endowments for the support of 
mosques, Hindoo temples or other religious purposes, it is enacted as 
follows :— 

1. So munch of Regulation XTX, 1810 of the Bengal Codo and so much 
of Regulation VII, 1817 of tho Madras Code as relato to endowments for 
tho support of mosques, Hindoo temples or other{rcligious"purposes are 
repealed.” 

Section IV furnishes tho chief index to the object: of the Act. 

“In the case of every such mosque, temple or other religious establish- 
ment which at the time of the passing of this Act shall bo under the 
management of any Trustce, Manager or Superintendent whose nomina- 
tion shall not vest in nor be exercised by nor be subject to the confirma- 
tion of the Governmont or any public Officer the Local Government 
shall as soon as possible aftor the Act transfer to such Trustee, Manager 
or Superintendent all the landed or other,property which at the time of 
tho passing of this Act shall be under the superintendence or in the pos- 
session of the Board of Revenue or any local Agent and belonging to such 
mosque, temple or other religious catablishment except such property as 
is hereinafter provided and the powers and responsibilities of the Board 
of Revenue and the local Agents in respect to such mosque, temple or 
other religious establishment and to all land and other property so trans- 
ferred except as regards acts done and liabilities incurred by the said 
Board of Revenue or any local Agent previous to such*transfer'shall cease 
and determine.” Section V provides the proccdure in cases of dispute 
regarding the right of succession in case of a vacancy in the office of any 
trustee &c. to whom property has been transferred under Scction IV and 
Scotion VI declares the rights, powors and responsibilities of such trustees. 


e 


115 Beng. L. R. p. 167. 
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where such transfer had taken place, parties interested in Lecrurz XI. 


such endowments might come in and apply for leave to 
sue the trustee or manager thereof,’ and no suit would be 
maintainable without leave previously obtained under 
Section 18. But where the charge of the endowments had 
never been transferred to trustees under the provisions of 
the Act, no preliminary leave was necessary. In fact, 
the transfer under Sections 4 to 7 was regarded as a test 
whether the endowment was, in its nature, public or not. 
If it had been taken charge of by the Board of Revenue 
under Regulation XIX of 1810, and subsequently trans- 
ferred to trustees under Act XX of 1863, primd facie it 
was such as to entitle the public gencrally to share in 
its benefit. And in that case preliminary leave to sue 
woutd be necessary before a suit can be maintained. The 
principle laid down in Delroos Banoo Begum v. Nawab 
Syed Asghur Ally with reference to the nature and scope 
of Act XX of 1863 has been virtually overruled by the 
decision in Jaw Ally v. Ram Nauth Mundul.2 In this case 
it has been held, in effect, that every mosque, Hindu 
temple, college or religious institution for the support of 
which lund had been granted by the preceding govern- 
ments, or by individuals come within the purview of the 
Act, and that consequently no suit can be instituted with 
reference to any of these institutions without leave having 
been first obtained under Section 18.3 This ruling appa- 
rently was adoptcd in another case decided by the Calcutta 

* Kaniz Fatima v. Bobi Sahebjan, 8 W. R. p. 318. 

37. L. BR. 8 Cal. p. 82. 

* Scction 18 runs thus :—‘ No suit shall be entertained under this Act 
without a preliminary application being first made to the Court for lcave 
to institute such suit. The application may be made upon unstamped 
paper. The Court on the perusal of the application shall determine 
whether there are sufficient primd facie grounds for the institution of a 


suit, and if in the jndgment of the Court there are such grounds, leave 
shall be given for its institution &c.” 


Jan Ally vy, 
Ram Nauth 
Mundul, 
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Lecture XII. High Court. In this case the plaintiff had sued to 
recover possession as mutwalli of certain parcels of land al- 
leging that they were dedicated as wakf, and that the profits 
were applied to the feeding of wayfarers and travellers, to 
lighting the mosque and shrine in the evening, and to 
meeting the expenses of repeating prayers on the occasion 
of Id and Bakreed, and that the said profits were never 
spent for personal purposes. The plaintiff also alleged that 
her deceased husband had been the former mutwalli, that 
upon his death her step-son took possession of the wakf 
properties and had since given a mokurruri pottah of the 
dedicated lands to the second defendant. She accord- 
ingly prayed that the properties in suit may be declared 
to be wakf and the sale and lease thereof may be set 
aside. 

She succeeded in establishing that the four parcels of 
the land in suit were wakf and obtained a decree in respect 
thereof in the first Court which was upheld by the judge. 
On special appeal to the High Court of Calcutta, it was 
urged on behalf of the defendants that the plaintiff had 
no sufficient interest to entitle her to sue. These conten- 
tions were accepted by the learned judges who dismissed 
the plaintiff’s suit on the following grounds :— 

“According to the plaint in this case the trust is one 
partly for charitable and partly for religious purposes. 
So far as the trust was ‘for the feeding of wayfarers and 
travellers ’ it was a trust for the benefit of a considerable 
portion of the public answering a particular description, 
and was therefore a trust for a public charitable purpose. 
The object of the plaintiff’s suit was to oust the mutwalli, 
get herself appointed in his place and have the properties 
vested in her. Section 539 of the Code applies to a suit 
of this nature which is really one for the administration of 


1 Lutifunnissa Bibi v. Nazirun Bibi, I. L. BR. 11 Cal. p. 88, 
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the trust, and such a suit can only be brought in accord- Lecture XII. 
ance with the provisions of that section. But even 
supposing that the endowment in the case was neither 
a public charity within the meaning of Section 539 of the 
Civil Procedure Code nor a religious endowment to which 
Act XX of 1863 is applicable, the plaintiff was not entitled 
to sue alone to be appointed mutwalli and to obtain 
possession of the property. The first Court holds that 
she was entitled to bring this suit because she was a wife 
of Mokram Ali the late mutwalli, but we cannot agree 
that this is a sufficient reason. Even if we regard her as 
suing as a person interested in the trust, then on the face 
of the plaint there are other persons interested, and she 
could only sue on behalf of all who were so interested, and 
in order so to sue she should have obtained the permis- 
sion of the Court and otherwise complied with the provi- 
sions of Section 30 of the Civil Procedure Code, not having 
done so we think she had no right of action. In what- 
ever light the suit be regarded, therefore, we think it clear 
that it was not properly framed and will not lie.” 

This view does not seem to be in accordance with 
the Mahommedan Law as it introduces restrictions not 
recognized under that law. The Allahabad High Court 
has dissented from the views entertained by the Calcutta 
High Court. It has held that every Mahommedan has 7, ¢,05 41; 
an inherent right to maintain a suit for the purpose of am 
establishing a wakf or his own right to share in its bene- ie 
fits. In the case of Zafaryab Ali v. Bakhtawar Sing! cer- 
tain Mahommedans sued for possession of a “ takia ”’ 
known by the name of Najuf Ali Shah, “ by cancellation 
of an hypothecation thereof, dated the 28th May 1877 
and of a decree, dated the 18th May 1880 as well as of a 
judicial sale, dated the 30th May 1881, by the demolition 

11, L. RB. 5 All, 497, 
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Lectort XII. of two walls and by the ejectment of the defendants.” 

7 They alleged in their plaint that the property in suit was 

““ wakf”? or a charitable endowment including a mosque 

(imambara) and a grave-yard in which there were many 

tombs, * * * * * that defendant No. 1 the manager of the 

property and the ancestors of defendants Nos. 2, 3 and 4 

hypothecated the premises to defendant No. 5 who having 

obtained a decree enforcing the hypothecation caused the 

property to be brought to sale, and it was purchased by 

him and defendants Nos. 6 and 7, that defendant No. 5 

having obtained possession of the property erected two 

walls on the land thereby interfering with the purposes 

for which the property was originally intended, and that 

the plaintiffs became aware of all these proceedings on 

the 24th January 1882 and in consequence brought the 

present suit. The defendants set up as a defence to the 

suit that the plaintiffs were not competent to sue. The 

court of first instance held that the plaintiffs were com- 
petent to sue, observing as follows :— 

“Tt is a rule of daily practice that overy aggrioved party is ontitled 
to get his grievance romedied. On the same principle a certain set of 
the interested Mahommedans in this caso have come forward to bring 
this suit against the defendants to get their complaint redressed by the 
Courts of Justice. The Mahommedan Law sanctions the course of ac- 
tion by the plaintiffs in this case. Every Mahommedan according to the 


tenots of his religion is entitled to get public charitable property pro- 
tected from the hands of strangers.” 


On appeal, however, the judge reversed the decision of 
the first court holding that the plaintiff had no right to 
sue. He also made the following observations :— 

“ Roferring to a recent and closely analogous case decided by the Presi- 
dency Court in August last, Jan Ali v. Ramnauth Mundul,' I am of opi- 


nion that the plaintiffs have no right to bring the present suit which is 
to havo tho property declared wakf and made over to them as such. 


11, L. B. 8 Cal. p. 89. 
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They do not, however, pretend to be the trustees or to have any special Lecture XII. 
interest in the alleged endowment, nor do they bring forward any deed et 
creating it; I do not think that this brings the suit under Act XX of 1863, 

for they do not really mean to sue the manager for misfeasance although 

they have included him in the prayer to sect aside his conveyance. But 

even if it did, the suit is out of rule as there was no application made to 

this court or to any other for permission to sue. If it be alleged that 

there hag been a breach of trust regarding a charitable endowment then 

the leave of the Collector ought to have been obtained under Section 539, 

which has not been done. The plaintiffs, moreover, have not made any 
assertion in any part of their plaint as to any special right of suit, as to 

their being persons attending or having a right to attend the alleged 

mosque, but simply stato their ground of action to have arisen when they 

heard of the alienation to the defendants. Were this suit brought by the 

latter, the courts could doal with it, but a question (such as lies at the 

root here) of whether a place was one of public worship, &c., would be 

more appropriately settled by the Municipal Commissioners of the town 

as it certainly would be more legal to adopt such a course. For this 


reason I dismiss the suit.” 


In second appeal, the plaintiffs contended (1) that being 
members of the Mahommendan community they were 
legally competent to maintain the suit; (2) that they were 
not bound to observe the preliminary procedure enjoined 
by Section 539 of the Civil Procedure Code, that section 
having no bearing on the suit; and (3) that the Lower 
Appellate Court had misapprehended the scope of the suit 
which did not seek any of the remedies provided by that 
Section. 

The High Court of Allahabad reversed the second 
Court’s judgment, holding as follows :— 

“ The plaintiffs as Mahommedans, entitled to frequent the 
mosque and to use the other religious buildings connect- 
ed with the endowment, can clearly maintain the present 
suit, and Section 539 of the Procedure Code has no applica- 
tion to such a case; the endowment in question being, in 
our opinion, a religious institution within the meaning 
of Section 24 of Act VI of 1871, and therefore governed by 
Mohammedan Law. We therefore remand the case under 


Lecture XII. 


Jawahra v. 
Akbur Hos- 
sain. 
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Section 562 of the Code of Procedure for trial on the 


merits.”’ 
In the later case of Jawahra v. Akbur Hossain’ which 


was decided by a Full Bench of the same Court, the ques- 
tion as to the right of a Mahommedan to maintain a suit 
for the establishment of his right to use a mosque for 
purposes of devotion was discussed at considerable length. 

The plaint in this case stated that in a village belong- 
ing to the plaintiff there was an “ old dilapidated mosque 
intended for Mahommedan worship”? which “was pro- 
tected and looked after ’’ by him and other Mahommedans 
of the village; that in consequence of the mosque and its 
appurtenances being wakf, it had been excluded from 
the partition of the village, and the plaintiff intended to 
repair the mosque; that the defendants had enclosed a 
part of the land and had also erected a mill on a part of 
it; that they had by means of certain erections of thatch 
and mud converted the mosque into a place for storing 
straw, all of which acts they had wrongfully done; that 
the plaintiff had remonstrated with the defendants and 
asked them to remove the thing, but they paid no atten- 
tion to this request, and prevented the plaintiff from mak- 
ing repairs; and that these “ unlawful acts of the defen- 
dants were calculated to affect the character of the said 
endowed property and were an insult to the religion.” 
Upon these allegations the plaintiff claimed “a declaration 
of his right to repair the old dilapidated mosque ...... by 
removal of the defendants’ interference ”’ and the demoli- 
tion of the compound, by removal of the mill, the thatches 
and the straw stored in the mosque. The plaint con- 
cluded with these words—“ Suit brought according to 
the doctrines of the Mahommedan religion and on written 
and oral evidence.” The defendants did not deny the 


11, L.R.7 All. p. 178. 
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acts imputed to them by the plaintiff. They defended “¢Tuxe XU. 
the suit upon the grounds, amongst others, that the build- 
ing which was the subject-matter of the suit was nota 
mosque but an “ atta or fortress made for the purpose of 
shelter from robbers in former days’ and that the plain- 
tiff had no right to repair it. The Court of first instance 
found that the building was a mosque and not an “ atta” 
and held that “the plaintiff as a Mahommedan and guar- 
dian of religious buildings was entitled to repair the 
mosque.” It, therefore, gave the plaintiff a decree as 
claimed. On appeal the defendants contended that “a 
claim for endowed property cannot be instituted and heard 
without the permission of the Advocate General under 
Act XX of 1863.’ Upon this pcint the Court observed as 
follows :—_ 

“The first ground of appeal must be overruled. In a similar caso— 
Zafaryab Ali v. Bakhtawar Singh? our own High Court have jnst ruled 
that Section 539 of the Civil Procedure Code woald not apply, and that the 
plaintiffs as persons entitled to frequent the mosque can maintain the 


suit. This, however, is quite opposed to a ruling of the Calcutta High 
Court, Jan Ali v. Rain Nawh Mundul.” 4 


The decree of the Court of first instance was accord- 
ingly affirmed.. 

On second appeal the defendants contended (1) that the 
suit was not maintainable in its present form as no special 
right to sue in the plaintiff was disclosed, and (2) that as 
there were probably other Mahoinmedan residents in the 
village the suit was not maintainable without compliance 
with the provisions of Section 30 of the Civil Procedure 
Code. 

Upon these facts and contentions, Chief Justice Pethe- 
ram delivered the following judgment : °— 


17, L. 5 All. p. 497, 71. L. 8 Cal. p. 39. 
3 The importance of this judgment is so great that 1 havo been impelled 


to give it in ertenso. 
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“T have no doubt that the plaintiff was competent to 
maintain this action. The question has arisen in conse- 
quence of the peculiar way in which property of this kind 
is held. According to Mahommedan custom, the property 
in a mosque and in the land connected with it is vested 
in noone. It is not the subject of human ownership, but 
all the members of the Mahommedan community are 
entitled to use it for purposes of devotion whenever the 
mosque is open. Now, the Mahommedans are only a part 
of the population of this country, so that the right is not 
vested in the general public, and therefore it resembles a 
right in a private way. Every one who has such a right 
is entitled to exercise it without hindrance, and has a 
right of action against any one who interferes with its 
exercise. It is not a joint right, it is a right which be- 
longs to many people. Section 380 was meant to apply toa 
case in which many persons are jointly interested in ob- 
taining relief ; and where under the old law it would have 
been necessary for all of such persons to be joined, Sec- 
tion 30 prevents the record from being unnecessarily en- 
cumbered by many names, and allows one or more with 
the permission of the Court to sue or defend on behalf of 
all. The rule was introduced in order to prevent rich 
persons from joining together and putting forward a 
pauper to conduct the suit and thus escaping all costs. 
In the present case it is clear that an individual right has 
been violated, and that an action will therefore lie.’’ 
Mr. Justice Mahmud’s remarks are also well-worthy of 
consideration :— 

“‘T wish to add a few observations regarding the Ma- 
hommedan Law as to endowments generally, and in parti- 
cular as to mosques. It must, in the first place, be shown 
that the Mahommedan people have a right to maintain 
a suit like the present. But authorities on such a point 
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need not be cited for the principle is too well-known Lacrurg XII. 
among Mahommedan lawyers. The rule of the Mahom- 
medan Law on the subject is that when any one has re- 
solved to devote his property to religious purposes, a8 soon 
as his mind is made up and his intention declared by 
some specific act, such as, delivery, &c., an endowment is 
immediately constituted; his act deprives him of all owner- 
ship in the property, and to use the technical language of 
Mahommedan lawyers, vests it in God in such a manner 
as subjects it to the rules of divine property whence the 
appropriator’s right in it is extinguished, and it becomes 
a property of God by the advantage of it resulting to 
His creatures.” 

“A mosque is an endowment of this kind, and the 
Mahommedan community or any member of it has a 
right to enter the mosque and to pray there. The learned 
Chief Justice has shown that under the circumstances in 
India a mosque cannot be regarded as vested in the public 
at large, but in the Mahommedan part of the public, and 
it cannot be said that any Mahommedan is bound to 
maintain a suit on behalf of the public gvenerally. The 
right of a Mahommedan to use a mosque is, as the learned 
Chief Justice has said, like the right to use a private road ; 
any one who has the right may maintain a suit in respect 
of it. This settles the question as to Section 30 of the 
Civil Procedure Code. That Section apphes only to cases 
where no individual right is interfered with, but here we 
have the case of w mosque in a small village, and one of the 
worshippers in that mosque is obstructed in his use of it 
for purposes of devotion. He had a private right and it 
was violated. In regard to Section 539 of the Civil Pro- 
cedure Code, I was one of the Bench who made this 
reference, and I wish to «dd my reasons for holding that 
the Section doves not apply to the present case. There is 


XY. 
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here no question of trust or trustee or of malversation of 
trust funds or other breach of trust. The object of such 
a suit as this, is not such as is contemplated by any of the 
various clauses of Section 539. In conclusion I have a few 
words to say regarding the case which has been cited, 
Jan Ali v. Ramnauth Mundul' decided in the Calcutta 
High Court by Prinsep and Field, JJ. Towards the end 
of the judgment in that case, the following observations 
occur: ‘ Now so far as regards these prayers we think 
that the plaintiffs were not authorized to institute this 
suit merely by reason of having that interest which is set 
out in para. 10 in the plaint, that is an interest created 
by their being followers of the Moslem religion living in 
the vicinity of the mosque and being in the habit of 
attending the musjid. That interest is common to them 
with a large number of other persons—common to them 
with, we will not say all the Mahommedan population of 
the country, but certainly with all the Mahommedan resi- 
dents in the vicinity, and we think that this is a case 
which falls within the provisions of Section 30 of the Civil 
Procedure Code. That Section enacts that ‘ where there 
are numerous parties having the same interest in one suit, 
one or more of such parties may, with the permission of 
the Court sue or be sued, or may defend in such suit on 
behalf of all parties so interested.? It may be quite 
possible that if these plaintiffs had applied to the Court 
under the provisions of Section 30, they would have 
obtained permission to institute this suit, but not having 
obtained that permission, they certainly were not entitled 
to institute the suit; and under the circumstances we 
think that the ground of objection taken by the defendants 
in the second paragraph of their written statement and 
which forms the subject of the second issne wus a good 


1]. L. 8 Cal. p. 39. 
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objection, and that this suit was properly dismissed by the Lecrure XII. 
District Judge. Now with all due deference to the 
learned Judges who delivered that Judgment I dissent 
from the remarks which I have just read. I hold that it 
is an undoubted principle of Mahommedan Law that the 
persons who have the most direct interest in a mosque 
are the worshippers who are entitled and accustomed 
to use it. It is impossible to imagine whose interest in 
the mosque can be direct if theirs is not, and I should 
say that even if this case fall under the purview of 
Section 539 they would have locus stands to maintain 
the suit. But for the reasons which I have already 
given [am of opinion that ncither Section 30 nor Section 
539 of the Civil Procedure Code applics to the present 
case, and that the plaintiff was competent to maintain 
the suit.” 

The judgment of the Allahabad High Court seems to 
be in conformity with the provisions of the Mahom- 
medan Law. As has been already pointed out from the 
Radd-ul-Muhtér and the Fatiwa-i-Kazi Khan, every 
Mahommedan who derives any bencfit from an admitted 
wakf is entitled to maintain an action against the mut- 
walli, to establish his right thereto, or aguinst a trespasser 
to recover any portion of the wakf property which has 
been misappropriated, without joining any other person 
who may participate with him in the benefit. Unless 
therefore an endowment has been dealt with under Reg. 
XIX of 1810 and Act XX of 1863, and has come into the 
possession of trustees under this later Act, no leave seeins 
necessary. Again, Section 539 of Act XIV of 1882 (the 
Civil Procedure Code), refers to “trusts created for 
public or religious purposes ”’ exclusively. 

To make the provisions of this section applicable to a 
wakf, it must appear that the trust is for a public chari- 
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Lecture XII. table or religious purpose,—in other words, that it is vested 
~ in the public, or that the beneficiaries are selected from 
the general body of the public. 

A Mussulman mosque, (unless it is a musjid-i-ydma,) a 
private Imambara, wakfs created for the disbursement 
of private charity (such as appeared in the case of Lutuf- 
unnissa Bibi v. Nazirun Bibi,) or for the benefit of a more 

What are or less restricted body of people is not regarded by the 
Sa = Mahommedan lawyers to be vested in the public or that 
eattunea the public have any interest inthem. The Mahommedan 

law makes a broad distinction between wak/s which are 
public in their nature and which are private. The wak/s 
in which the public have any interest and which perhaps 
may come within the scope of 8. 539 are the maséd- 
lih--dmma, e. g., public or géma-musjids, bridges over 
which the entire body of the public has a right of way, 
caravanserais where anybody and everybody can alight; 
public hospitals ; lungar-khanehs ; public cemeteries ; pub- 
lic libraries, public Madrassahs and public Imambaras, 
like the Imambara of Mahommed Mohsin at Hooghly. 

With reference to such wakfs as are private or only 
quasi-public, the provisions of 8. 589 are in no way 
applicable. And if they were not taken charge of under 
Reg. XIX of 1810, and were not transferred to trustees 
under Act XX of 1863, the provisions of this Act, would 
not apply. 

In respects of such wakfs, therefore, it 1s submitted the 
right to bring a suit would be regulated by the general 
provisions of the Mahommedan Law. 

It has already been remarked! that where the nature 
of the wakf is undisputed, or where the fact of the pro- 
perty being trust-property is admitted and there are 
several trustees, one ov more of them can bring a suit in 
respect of the trust-estate without joining the others. 


1 See ante, p. 265. 
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If there is no trustee or none willing to act, any one Lecture XII. 
of the beneficiaries or some of them can sue on behalf of 
the others without leave of the Kazi. If there is any 
dispute regarding the wakf, some of the trustees, and in 
their absence, some of the beneficiaries can sue on behalf 
of the others with the permission of the Kazi. A suit 
to recover property alleged to be wakf belongs not to the 
heirs or descendants of the settlor but to the mutwalls 
jointly... Buta person who has been convicted of having 
misappropriated wakf property cannot obtain the assis- 
tanee of the court to recover the property in order to 
enable him to exercise the office of mutwalli.? 

The beneficiaries of a wakf or some of them are entitled 
to maintain a suit to restrain the mutwalli from wasting 
the trust-estate or misapplying it.3 

Regarding the procedure to be observed when there are 
several mutwallis and some of them are unwilling to join 
the others in bringing a suit to recover alleged trust- 
property, the ruling in the case of Bechu Lal v. Oliullah4 is — pechu Lat 
in point. In that case it was held that where there are % Oman. 
several mutwallis, all of them, if possible, should be made 
plaintiffs ; but if any of them refused then they should 
be made defendants. 

It would seem, however, from the following principles 
that the ruling in this case falls short of the Mahommedan 
Law :— 

‘Tf the appropriator do not appoint a mutawalli until 
death comes on him and then give directions to some 
persons (as to how he is to act after his death,) such per- 
son will become the was of his estate and effects, and will 

1 Phate Saheb Bibi v. Damodar Premyi, I. L. R. 3 Bom. 84. 

2 Aga Mahommed Kumul Tehranee v. Aga Abbas Tehranee, 8. D, A, 1859, 
p. 285. 


3 Abdur Rahman v. Yar Mahommed, I, L, R. 3 All, 636, 
41. L. BR. 11 Cal, 338, 
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be the mutwalli of his awkdéf. Hillal has stated that the 
executor will be associated with the mutwalli in the work 
of the trust [in the same way] as if he also was appointed 
a mutwalli therefor, as is stated in the Muhit. And if 
he makes one person the mutwalli of his wakf and then 
appoints an executor, the latter will become a partner of 
the mutwalli in the governance of the wakf.”’ } 

“If there are two mutwallis of a wakf appointed by 
the Kazis of two different cities, according to the Shaikh 
Imam Zahidi, each of them will be entitled to administer 
the properties within the jurisdiction of the Kazi appoint- 
ing him.” 

“Tf the wakif entrusts the governance of the wakf to 
two persons, or to a mutwalli and a wasi, neither of them 
would be entitled singly to sell the proceeds of the wakf, 
though, according to Abt Ilanifa, each might act with the 
sanction of the other when the person acting would be 
regarded as the mandatory of the other, so it is stated in 


the Hawi.’” 
“If two wakifs join in making one dedication and 


jointly appoint two mutwallis both these mutwallis would 
be like one. If they are separately appointed by two 
different Kazis of two different places, they may each act 
as far as the property within their respective jurisdictions 
is concerned according to Imam Ismail Zahidi.”’ 8 

“Some of the beneficiaries can sue on behalf of the 
others. Soalso some of the mutwallis can stand‘ as liti- 
gants on behalf of the entire body; this is like the 
position of a wasi-bin-nikah, (a guardian for marriage) ; all 
these guardians, if more than one and belonging to the 
same class, stand on the same footing, and therefore if one 

1 Alamgiri, II, p. 505. 1 Ibid, p. 509. 2 Ibid, p. 506. 
: Fat&wa-i-Kazi Khan, IV, p. 304-306. 


4 The word used here is (qnadsy) which is intransitive and means 
can stand or can be constituted. 
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of them is authorised by the others to consent on behalf Lecrore XII. 
of all, no outsider can raise any objection.” —_ 

“A cestut qui trust cannot lay a claim without leave of 
the Kazi for the recovery of any property which has been 
wasted or usurped, unless the towliut is in him also, but he 
can sue the mutwalli if he is a ghdsib, or to establish his 
title to a share in the profits of the wakf.’”* 

‘The position of a mutwalli and an executor is alike. 
The dealing of one of two wasis, like the acts of one of 
two mutwallis is void, for the two mutwallis and the two 
executors are like one in certain matters. This is the 
saying of the Ashbdh and Kinia. The result is, that if 
one of two executors, or if one of two mutwallis were to 
give an ijara of the wakf land, it will not be valid, with- 
out the assent of the other, though both may have been 
appointed separately. Some jurists have no doubt held 
that they can act separately. And Abu Lais has held 
that this is the approved doctrine, and we ought to adopt 
it. But the first doctrine is mentioned in the Mabsit as 
the correct one, and it has been accepted in the Durrur 
and Kahastini has stated that it is the right view.”’ 
The commentator then proceeds to say, ‘‘ My view is, that 
this is so when the two mutwallis or the two executors 
have been appointed by the wakif or testator or by one 
Kazi. Accordingly, the act of one will be valid when 
ratified by the other, and no renewal of the obliga- 
tion will be necessary as is mentioned in the Manah. So 
is the position of an executor associated with a mutwalli. 
And it is mentioned in the Hémidia from the Ismailya, 
that if a wasi, without the knowledge of the mutwalli 
deals with the estates and some of it is lost, he would be 
liable for damages.’” 

1 Radd-ul-Muhtar, III, p. 406. *j1.L.R.3 All. p. 636, 
3 Radd-ul-Muhtar, V, p. 689. 
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““ But the acts of one of two executors or of one or two 
mutwallis are valid in respect of the buying of shrouds for 
the testator or wikif and his funeral, and in demanding 
and litigating for the debts due to his estate and for his 
rights. The doctrine of the lawfulness of one mutwalli 
or of one executor demanding by himself the dues to the 
estate of the deceased or bringing a suit therefor is 
founded upon reasons of necessity. [For example, the 
other executor may refuse to act, and owing to his con- 
duct, the wakf property may be about to be wasted or the 
other mutwalli is absent.] So it is mentioned in the 
Nikdya, and its commentator Kahastini implies the same. 
The right to litigate is supported by the Zakhira. But 
Abia Yusuf has held that either mutwalli can act by him- 
self, unless the wikif has expressly provided that they 
must act together! If one mutwalli refuses to act he 
must be taken to have renounced the trust. And the 
other mutwalli can act for the protection of the estate 
until the Kazi has appointed another or authorised him 
to be the sole mutwalli.’” 

‘‘The permission for one mutwalli alone to bring a suit 
without joining the others is founded on the reason that 
they cannot act jointly in preferring their claim and even 
should they join, only one can be allowed to plead. This 
is in the Durrur.’’8 

‘¢ When a person has appointed two executors, and one 
of them dies appointing the other as his executor, the 
surviving executor can act for the original testator as a 
sole executor.’”* 

‘Tf one man appoints two executors, according to Abi 
Hanifa and Mohammed, neither of them can act singly 
in dealing with the properties of the testator, and the 


1 Radd, ITT, p. 690. , * Kazi Khan on Wills, p. 434. 
3 Radd, p. 690. 4 Kazi Khan, p, 441. 
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acts and dealings of one of them are not valid without Lecture XIT 
the permission of the other, except in certain matters, 
viz., the funeral of the deceased, the payment of his debts 
and legacies, the emancipation of his slaves, the restora- 
tion of deposits and usurped properties. But they can- 
not act singly in taking possession of properties and 
debts restored to, or paid to his estate, though any one of 
them may sue singly to recover his rights due from other 
people.”’ * 

‘* Any one of the trustees may act singly in the follow- 
matters, viz., in the buying of shrouds, burying the testa- 
tor, in supplying the food and raiment of his infant 
children, in returning the deposits with the testator, and 
paying off his debts and legacies, in the emancipation of 
his slaves, and litigatiny for his rights.”” If there are co- 
trustees of lands, any one of them may receive the rents 
though all must join in a conveyance.’ 


1 Kazi Khan, p. 440. 
7 Faldwa-i-Sirdjya ; Jarman on Wills, IL. p. 432. 
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CHAPTER XVI. 


THE LAW RELATING TO WILLS. 


Preliminary Discourse. 

The records that have been handed down to us from 
antiquity regarding the customs and usages of the pre- 
Islamite Arabs seem to establish abundantly that testa- 
mentary dispositions were not unknown among the pagan 
tribes of the peninsula. But it is difficult to say from 
the materials in our possession what were the conditions 
which regulated the validity or invalidity of wills made 
by them. 

The Rabbinical law which was in force among the 
Jewish tribes prohibited the testator from depriving his 
lawful heirsfrom the succession; it also precluded him from 
constituting a stranger as an heir. But when a disposi- 
tion was effectuated by the immediate delivery of posses- 
sion, the Rabbinical law apparently regarded it as valid. 
A will could be made either verbally or in writing but, 
generally speaking, the first mode was considered as the 
more preferable of the two. 

The Koran expressly sanctioned the power’ of making 
a testamentary disposition, and regulated the formalities 
and conditions to which it is subjected. 

“ Wills,”’ says the Hedaya “are lawful on a favourable 
construction. Analogy would suggest that they are un- 

4 Koran, chap. V, verse 75, Hed. (Eng. Transl.) IV, p. 468. 
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lawful, because a bequest signifies an endowment with a 
thing in a way which occasions such endowment to be 
referred to a time when the property has become void in 
the proprietor, (2. ¢., the testator), and as an endowment 
with reference to a future period (as if a person were to say 
to another, [ constitute you proprietor of this article on 
the morrow) is unlawful, supposing even that the donor’s 
property in the article still continues to exist at that time, 
it follows that the suspension of the deed to a period 
when the property is null and void, (as at the decease of 
the party,) is @ fortiort unlawful. The reasons, however, 
for a more favourable construction in this particular are 
two-fold ;—First, there is an indispensable necessity that 
men should have the power of making bequests, for a 
man, from the delusion of his hopes, is improvident and 
deficient in practice, but when sickness invades him, he 
becomes alarmed and afraid of death. At that period, 
therefore, he stands in need of compensating for his defici- 
encies by means of his property—and this in such a 
manner that if he should die of that illness, his objects 
(namely, compensation for his deficiencies and merit in a 
future state) may be obtained,—or on the other hand if 
he should recover that he may apply the said property to 
his wants—and as these objects are attainable by giving 
a legal validity to wills, they are therefore ordained to be 
lawful. Secondly, wills are declared to be lawful in the 
Koran andthe traditions, and all our doctors, moreover, 
have concurred in this opinion.”’ 

The remarks of M. Sautayra on this subject are de- 
serving of special consideration :— 

‘¢ A will from the Mussulman’s point of view is a divine 
institution, since its exercise is regulated by the Koran. 
It offers to the testator the means of correcting to a 
certain extent the law of succession, and of enabling some 
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Lecture of those relatives who are excluded from inheritance to 
Xin. ; ae a ; 
—— obtain a share in his goods, and of recognizing the services 

rendered to him by a stranger, or the devotion to him 
in his last moments. At the same time the Prophet has 
declared that the power should not be exercised to the 


injury of the lawful heirs.”’ 


“The tradition reported by Abi Vekass supports the 
above view and forms the foundation for the restriction 
which the Mahommedan Law imposes on the power of 
testamentary disposition possessed by a Mussulman. He 
says that ‘In the year of the conquest of Mecca, being 
taken so extremely ill that my life was despaired of, the 
Prophet of God came to pay me a visit of consolation, I 
told him that by the blessing of God having a greater 
estate but no heirs except one daughter, I wished to know 
if I might dispose of it all by will.’ He replied; ‘ No.’ 
And when I severally interrogated him, ‘if I might leave 
two-thirds or one-half, he alse replied in the negative— 
but when I asked if I might leave a third, he answered, 
‘Yes, you may leave a third of your property by will, but 
a third part to be disposed of by will is a great portion, 
and it is better you should leave your heirs rich than in 
a state of poverty which might oblige them to beg of 
others.’ ” 


The result of these directions is, that under the Islamic 
law, a testator cannot by a testamentary disposition deprive 
his lawful heirs of their share in the inheritance nor 
dispose of more than one-third of his estate.t A bequest 
to an heir is under no circumstance valid, though a 
bequest in favour of a non-heir is valid to the amount of 
the third of the estate of the testator, although the heirs 
of the testator may not give their assent thereto. These 


¢ 


 Tirmizi, Ibn Maja, Radd-ul-Muhtar, V, p. 639, 
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principles, however, will be developed fully in their proper 
place. 

Having so far pointed out the basis on which the 
Mahommedan law relating to wills is founded I shall now 
proceed to discuss what is the definition of a will under 
the law of Islam, and the conditions requisite for making 
a valid testamentary disposition, or giving a valid testa- 
mentary direction ; in other words, the testamentary capa- 
city of the person making a will. 


Srerton I. 


FORM AND CHARACTERISTICS OF A WILL OR 
WASIUT. 


A will is defined by Jarman to be “an instrument by 
which a person makes a disposition of his property to 
take effect after his decease, and which is in its own 
nature ambulatory and revocable during his life.”?! Under 
the Mahommedan law, however, a will may be made either 
verbally or in writing.? And consequently a wasiut is 
defined in the Alamgiri ‘“‘to be the conferment of a right 
of property in a specific thing or in a profit or advantage 
in the manner of a gratuity to take effect on the death of 
the testator.’” 

The Sharaya defines wasiut somewhat similarly, namely, 
as the act of conferring a right in the substance or a usu- 
fruct of a thing after death. 

It may be constituted by the use of any expression that 
sufficiently indicates the intention of the testator; so 

1 Jarman on Wills, p. 16. 

* A written will is termed a wasiwtnamah, while a nuncupative will is 
called simply a wasiut. <A will need not, under the Mahommedan law, 


be in writing, Tumeez Begum v. Furihut Hassan, 2N. W. P. RB. p. 155. 
3 Compare also Radd-ul-Muhtir, V, p. 640. 
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long as it is apparent that the intention of the testator is 
to make a disposition operative on his death, it will be 
regarded as a wastut. The devise may be either to the 
legatee beneficially or in trust for some purpose or object, 
and may be constituted, by saying, ‘“‘I have bequeathed 
such a thing to such an one,”! or “TI have bequeathed 
towards such an one,” or by any other words or expres- 
sion that convey the idea of a disposition dependant for its 
operation upon the death of the testator. 

A will may be made also by signs, as in the case of a 
dumb person who does not possess the faculty of speech 
but who can express his meaning by signs. Soalsoin the 
case of a person who is a mariz, that is, suffering from a 
mortal illness and unable from weakness to speak.? 
<‘ A sick man makes a bequest, and being unable to speak 
from weakness, gives a nod with his head, and it is known 
that he comprehends what he is about; in these circum- 
stances, if his meaning be understood, the bequest is law- 
ful but not otherwise. And it is imphed that he dies 
without regaining the power of speech; for then it is 
evident that there was no hope at the time of the bequest 
of his being able to speak, and his condition was therefore 
the same as that of a dumb man.’’ 

In some cases the disposition may primd facie appear to 
convey an immediate interest, and yet the intention may 
not be to give it operation during the lifetime of the 
testator ; when that is so, the disposition will take effect 
as a wasiut. Mere postponement of the actual enjoyment 
of a property conveyed to a person does not necessarily 


1 The difference between the two expressions arises from the use of tho 
two propositions ‘‘ towards” (114) and “to” (le) the first signifying the 
conveyance of a beneficial interest to the legatee and the second by way 
of trust. 

? Radd-ul-Muhtar, V, p. 636. 

3 Baillie, p. 652; Alamgiri, VI, p. 168. 
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constitute the disposition testamentary, as appeared in ate 
the case of Nawab Amjad Ally Khan v. Mohamdi Bequm*s — 
The character of the disposition, whether it is a will or a 
disposition inter vivos, whether it operates wn presenti or 
in futuro as a wasiut, is dependant upon the intention of 
the testator. 

A wasiut may be conditional or contingent. Its opera- 
tion will therefore be dependent upon the happening of Contingent 
the contingency, and if the contingency does not happen, een 
it will not be given effect to.* A reference to some impend- 
ing danger is common to most of these cases. For 
example, a man may say, ‘ should I dic of such a malady,” 
or “should I not return from the pilgrimage to the Holy 
Shrine I leave, &c.,”’ or “* I bequeath so and so in case any- 
thing happen to me on my voyage to Mecca,” the wasiuts 
in these cases would not take effect if the contingencies 
apprehended do not happen whether the will be in writing 
or by word. The jurisconsults, however, draw a distinc- 
tion between a contingent wasiut in writing and one made 
verbally. They hold that when there is only a verbal 
wasiut dependent for its operation on the happening of a 
contingency which does not happen, the wasiut is revoked 
apso facto. But if-the wish of the testator has been 
reduced into writing, and that writing has been confided 
into the hands of a third person, and after the possibility 
of the contingency ever happening has ceased, if the 
testator does not withdraw the writing from the hands of 
such person, it will be presumed that he did not intend to 
revoke his wasiut made before, and effect will be given to 
it. If the will always remained in the hands of the 
testator no such presumption would arise. But when the 


211 Moore’s I. A. p. 617. 
2 And it will not be admitted to probate, 1 Jarman, p. 16, Parsons v. 


Lance, 1 Ves. 190; Sinclair v. Home, 6 Ves. 607. 
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wasiut is in the following terms “should I die,” or “if 
I die, such a thing,” or “ so much of my inheritance shall 
belong to such an one,” it will not be a contingent will 
but a wasiut, pure and simple, because it is the essence of 
a wasiut that it should take effect upon the death of the 
testator.’ 


Sxrction II. 


THE CAPACITY OF TESTATORS. 


There is considerable difference between the several 
schools regarding the capacity to make a will. Freedom, 
however, is regarded by all the schools as a necessary 
condition. <A slave, whether in the absolute control of 
his master, or one? who has obtained a qualified freedom 
upon a covenant for ransom cannot make a testamentary 
disposition of his property. But a bequest made by a 
person labouring under this disability would be valid 
when its operation 1s referred to a time subsequent to his 
attaining his freedom.8 A prisoner incarcerated for an 
offence is not subject to this disability, for he is not 
debarred by his loss of freedom under the direction of 
the law, from dealing with his property, as his conviction 
of the offence does not vest the property in anybody 
else, whereas the slave, whether absolute or qualified, can 
only hold property subject to the control of his master. 

Sanity also is a necessary condition to the validity of 
awasiut. ‘A bequest, ” says the Fatdwa-i-Alamgiri, “ by 
any one who is incompetent to perform a gratuitous act 
is null, Hence bequest by an insane person or a mokd- 


? Santayra, p. 341. 
4 Example of this will be given later. 
3 A mokitib, . 
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tib* or a mézoon® is void. And if a person is insane at 
the time of making a wasiut, but afterwards recovers from 
his insanity and then dies, still the bequest is unlawful 
for want of competency at the time of making it.”’ 


According to the English law, a will made during a 
lucid interval is valid. In other words, though the fact 
of a person being found insane is primd facte evidence of 
habitual insanity, and consequently of the invalidity of 
the will, yet it does not preclude proof that the execution 
occurred during a lucid interval. The principle of the 
Mahommedan law is apparently different,—for, according 
to Kazi Khan, if a person makes a wasiut and subsequent 
thereto becomes a permanent lunatic, in such a case 
the wasiut will become void. But when the madness 
has not lasted over six months, the bequest will not be 
voided. 


The law requires a perfectly disposing mind, and a 
person who becomes mad shortly after making a bequest, 
or who is mad at the time, is presumed not to be capable 
of exercising the faculty of properly considering the nature 
ofthe act. Similarly, if a person were to make a bequest, 
and then become subject to hallucinations and afterwards 
lose his mind, and remain in that condition until his 
death, the wasiut will be void.3 It would follow from 
the above dictum that when a person is a lunatic, and 
makes a bequest during a state of lucidity, the bequest 
would be invalid, for the reasons upon which the wasiut of 
a person who loses his mind after the bequest, is held to be 
void. Is perfect sanity, however, an essential condition ? 


1 A slave who has entered into an agreement with his master for his 


ransom or emancipation. 
2 Licensed slave—a slave who has obtained licence to work for himself. 


3 Radd-ul-Muhtar, V, p. 051, 
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set The Shar4ya speaks of “perfect understanding” as neces- 
—— sary to the valid constitution of a will; but it would seem 
from the cases given in the Jima-ush-Shatt&t and the gene- 
ral purport of the Hanafi law, that what isrequiredisa mind 
that comprehends the nature of the testamentary act, in 
other words, it must be a disposing mind. As long as the 
capacity to understand the nature of the act is present, 
as long as the person entering into the obligation is 
possessed of understanding, sufficient to comprehend the 
effect of the disposition, the mere existence of partial 
delusions would not destroy the capacity to make a will.’ 
As a general rule, it may be stated that the principles of the 
Mahommedan law with regard to the disposing capacity 
of persons afflicted with any mental delusion on any 
particular subject, which however does not interfere with 
their powers of comprehension, are analogous in the main 

to the principles recognized by the English law. 

Absolute insanity may not be the only cause of destroy- 
ing the disposing capacity. The will of an idiot is of 
course void. Mental imbecility arising from advanced 
age, illness, or any other cause may destroy the testa- 
mentary power. The loss of the disposing capacity may 
be either temporary or permanent. A temporary loss may 
be caused by drinking, drugging, illness, &c. Undue 
influence exercised over a weak mind may also lead to the 
same effect. 


Under the Mahommedan Law, the acts of disposition 
by a person suffering from an illness which induces 
the apprehension of death and which eventually causes 
death, have only a qualified effect given tothem. For 
example, when a person suffering from such an illness 
makes a gift or wakf, such disposition, though an act of 


1 See the case of Banks v. Goodfellow, L. RB. 5 Q. B. 549. 
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immediate operation, takes effect like a will and is valid 
only so far as a wasiwt may be valid.’ 

This is independently of any question regarding the 
disposing condition of the testator’s mind or the spon- 
taneity of his action. The law presumes that a person 
in such a state is devoid of a complete disposing faculty. 
In considering, therefore, the operative character of 
voluntary dispositions to which effect is given imme- 
diately, regard is to be had to the state of the dispos- 
ing party at the time of the contract. If he was then in 
health, they are valid as against the whole of bis property, 
and if he was not then in health, they are valid as against 
a third of it. By acts of disposal are to be understood 
such acts as are initiatory or creative of right, and have 
in them something gratuitous. For the acknowledgment 
of a debt in sickness operates against the whole of a per- 
son’s estate, and a marriage contracted in sickness is in 
like manner operative against the whole to the extent of 
the proper dower. An act of disposal which is not to 
take effect till after the death of the disposing party, as 
when a man says—“‘ Thou art free after my death,” or 
“This is to Zaid after my death,” is good only to the 
extent of a third of his property even though it were 
made in health. Emancipation, muhabit, wakf, gift and 
ziman or suretyship by a sick man have all the same effect 
as bequests, and operate only against a third of his pro- 
perty.’ The diseases which naturally give rise to an appre- 
hension of death and which are technically called Marz- 
ul-~maut or death-ilness have been explained in a previous 

1 The will of a person suffering from a Marz-ul-Maut is valid only as 
toathird. Radd-ul-Muhtar. 

2 Muhdbdét is an act by which the donor makes a gratuity to the donee 
either by reducing the price or increasing the value of the property sold. 


Muhdbat is derived from hubwat. 
8 Alamgiri, VI, p. 168. Baillie, p. 651. 
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chapter. Some further explanations may usefully be ad- 
ded here.’ 

“The approved doctrine as stated by Kahastdni is that 
Marz-ul-maut is an illness from which death results though 
the sufferer be not confined to his bed. A long-standing 
illness is not regarded as a death-illness so as to over- 
power the disposing faculty of the sufferer and restrict 
his capacity to make a disposition of his entire estate, on 
the ground that when it has existed for a long period, 
it has become a part of his nature as in the case of the 
blind, the lame, &c. <A death-illness is accordingly a 
disease from which death is imminent, and this happens 
when it goes on increasing until it ends in death, but 
where it remains stationary for a long time, or the pro- 
gress is so imperceptible as to cause no fear to the sufferer, 
when he becomes habituated to it, it is not death-illness.® 
When a death occurs after the lapse of a full twelve- 
month from the commencement of the disease, the disposi- 
tion is valid with reference to the entire estate. But 
when a death has occurred before that period from a 
disease which usually ends fatally, and the diseased was dis- 
abled by it from leaving his house to attend to his ordinary 
avocations or, if a woman, from performing domestic duties 
in the house, such a disease is regarded as death-illness 
and the disposition will take effect with reference to one- 
third.” “A gratuitous disposition by a woman about to be 
confined is valid with reference to one-third ; so also if two 
bodies of men come into collision with each other which 
ends in bloodshed and the death of some, the rule of 
Marz-ul-maut would apply, (7. e., the disposition made after 
the people had started for the fight would only take effect 
with reference toa third, but not if there was no collision). 


? From the Chapter on Wills, Radd-ul-Muhtar, V, p. 639. 
2 This is according to Zailye and others. 
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So also the disposition of a person overwhelmed in a storm 
and of the prisoner ordered to be executed.”?! The provi- 
sions of the Shiah law on this branch of the subject are 
analogous and yet there are some features of difference 
which deserve especial attention. According to the 
Jawahir-ul-Kalim, ‘‘ dispositions of property by a person 
suffering from a mortal-illness are of two kinds:—such as 
are deferred and not intended to have operation until after 
the death of the testator; and suchas take effect immedi- 
ately. The first are to be treated in every respect as legacies 
according to the unanimous consent of ‘our’ doctors and 
like the acts of a person in health which are done with 
reference to his death so as not to take effect till after it. 
The second description of acts are such as are of imme- 
diate’ operation like muhdbat or connivance at loss in con- 
tracts of exchange and gift, appropriation and emancipa- 
tion. These are good according to some of ‘our’ doctors 
as against the whole of the settlor’s property, and accord- 
ing to others only as against a third. Both opinions, 
however, agree in this that if he should recover from his 
sickness they are valid against himself and against his 
heirs, and the difference of opinion is only when he dies 
of the same disease.”’ 

“‘Here it is necessary to note the diseases which re- 
strain a man from disposing of more thana third of 
his property. Upon this point we may say that every 
disease which is usually accompanied with apprehension 
of death is said to be dangerous,’ such as hectic fever, 
consumption, hemorrhage, &c. Diseases again from 
which there is usually recovery have no other effect on 
a man’s disposal of his property than if he were in a state 
of health such as temporary fever, headache, whether 


1 Radd-al-Muhtar, V, p. 650, according to the Mirdj, 
2 Querry, Droit Musalman, I, p. 635. 
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with continued augmentation or not, ophthalmia, and a 
tubercle on the tongue. Diseases again which admit of 
being classed as either, that is, as dangerous and wndanger- 
ous are putrid fever, diarrhoea, a phlegmatic swelling. It 
were, however, better to ascribe the effect under con- 
sideration to all diseases which are in fact accompanied 
with, or terminate in death, whether they are customarily 
dangerous or not. But occasions of actual conflict in war, 
or of childbirth with women, or of storms at sea have not the 
effect alluded to, namely, that of wmpairing a person’s power 
to dispose of his property because in point of fact the term 
disease 18 quite inapplicable to them.,””? 

The effect of testamentary dispositions by a person 
labouring under an illness of which he eventually dies, 
is thus explained in the Sharaya :— 

(a.) When a person in sickness has made a gift and also 
entered into a muhdébdt transaction, and the third of his 
property suffices for both purposes, there is no question 
that effect is to be given to both. But if it should fall 
short, the first act of the deceased is entitled to preference, 
and effect would be given to the other acts in succession 
until the third is exhausted when the deficiency would fall 
solely upon the last. (b.) When a gift of immediate 
operation and one whose effect is postponed or suspended 
are made at the same time, preference is to be given to the 
former, but effect will also be given to the latter if the 
third of the estate is sufficient for both purposes, but if 
not, the latter is valid so far as the third will bear and 
void as to the remainder. (c.) When a sick person 
having no more than a kurr (measure) of grain of some 
kind of the value of six dinars sells it for a kurr of 
inferior grain of the value of two dinars the loss by the 
muhdébdt is a half of his ‘whole estate whereas all that 

3 On this point the Hanafis differ. 
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he can lawfully dispose of is no more than a third and 
the purchaser should accordingly restore a sixth to the 
heirs, but that would be usurious, and in order to make 
a valid transaction it is necessary that he should give 
back to the heirs one-third of their good kurr, and that 
they should give back to him one-third of his inferior 
kurr ; there will thus remain with the heirs two-thirds of 
the kurr, or two dinars in value, and with the purchaser 
two-thirds of a kurr or four dinars in value, which will 
only be an excess of two dinars or one-third of six (the 
whole estate) which is just the amount which the seller 
could lawfully dispose of in his last illness.” 


“Fourth. I=fasick person should sell some article of the 
value of two hundred for one hundred and afterwards 
recover of his disease, the contract is necessarily binding. 
But if he should die, and the heirs refuse to ratify the 
sale, it would be valid so far as a half of the article is 
opposed to what he actually paid, and that is three parts 
out of six and the muhdbdt is good as to two-sixths or 
one-third of the six, and these together, amount to five- 
sixths of the article to which extent then the sale is valid, 
and void only as to the remaining one-sixth which there- 
fore must be returned to the heirs. The purchaser, how- 
ever, has an option and may cancel the sale on account of 
the partial invalidity of the bargain or abide by it, but 
should he adopt the latter alternative and offer the heirs 
a compensation for a sixth of the article, they also have 
an option either to reject or accept, their right being 
involved in the substance of the article.” 


The result of these provisions is, that a testamentary 
disposition by a person suffering from a death-illness is 
valid, if at the time of the wasiut, the testator was suffi- 
ciently in his senses, and the act was a spontaneous ex- 
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pression of his own wish or intention. An act of imme- 
diate operation even would take effect as a wasvwit. 

There is considerable difference, however, between a 
gratuitous disposition made on a death-bed or in con- 
templation of death, and the acknowledgment of a liability. 

“< It 1s to be observed as a general rule,”’ says the Hedaya, 
“that where a person performs with his property any 
gratuitous deed of immediate operation, (that is, not 
restricted to his death,) if he be in health at the time, 
such deed is valid to the extent of all his property—or, 
if he be sick, it takes cffect to the extent of one-third of 
his property, and where a person performs such deed with 
his property restricted to the circumstance of his decease, 
it takes effect to the extent of a third of his property, 
whether at the time he be sick or in health. If on the 
contrary a person make an acknowledgment of debt, such 
acknowledgment is of effect to the whole extent of his 
property, notwithstanding it be made during sickness as 
this is not a gratuitous deed. Still, however, a declara- 
tion of this nature made in health precedes a declaration 
of the same nature made in sickness. It is also to be 
remarked that a sickness of which a person afterwards 
recovers, 18 considered in law as health.”’ 

“Tf a sick person make an acknowledgment of debt in 
favour of a strange woman, or make a bequest in her 
favour, or bestow a gift upon her and afterwards marry 
her and then die, the acknowledgment is valid, but the 
bequest or gift is void; for the nullity of an acknowledg- 
ment in favour of an heir depends on the person having 
been an heir at the time of making tt; whereas the nullity 
of a bequest in favour of an heir depends on the legatee 
being so at the time of the testator’s death as has been 
already explained, and as the woman was not an heir at 
the time of the acknowledgment but had become so (by 
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marriage) at the time of the testator’s death, the acknow- 
ledgment is therefore valid, but the bequest is void, and so 
likewise the gift, it being subject to the same rule as the 
bequest.” 

“Tf a sick person make an acknowledgment of debt due 
by him to his son, or make a bequest in his favour, or 
bestow a gift upon him at a time when the son was 4 
Christian, and he (the son) afterwards previous to his 
father’s death became a Mussalman, all those deeds of 
acknowledgment, gift or bequest are void; the bequest 
and the gift, because of the son being an heir at the death 
of his father as above explained, and the acknowledgment, 
because, although the son on account of the bar (namely, 
difference of religion) was not an heir at the time of making 
it, still the cause of inheritance (namely, consanguinity) 
did then exist, which throws an imputation on the father 
as it engenders a suspicion that he may have made a false 
declaration in order to secure the descent of part of his 
fortune to his son. It is different in the case of marriage 
as wbove stated, for there the cause of inheritance, (namely, 
marriage) occurred posterior to the acknowledgment and 
had no existence previous thereto, for supposing the 
marriage to have existed at the period of making the 
acknowledgment, and that the wife being then a Christian, 
should afterwards, before the husband’s death, become a 
Mussulman, in that case 1t (the acknowledgment) would 
not be valid.”’ 

“Tf a sick person make an acknowledgment of debt 
due by him to his son who is an absolute slave or mokdétib, 
or bestow a gift upon him, or make a bequest in his favour, 
and the son should afterwards, before the death of his 
father, obtain his liberty, in that case none of these deeds 
are valid, because of the reasons explained in the preced- 
ing example.” 
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Similarly Kazi Khan declares, “ When a sick man has 
acknowledged a debt to a woman who is a stranger to him, 
or bequeathed a legacy to her, or made her a gift and has 
subsequently married her and then died, the acknowledg- 
ment is lawful according to ‘us’ but the legacy and the 
gift are void. And when a sick man has made a bequest 
to his son who is an infidel, or a slave, or has made a gift 
to him with delivery, or acknowledged a debt to him, and 
the son is then converted to the faith, or is emancipated 
before his death the whole of his act is void.” 

But when the acknowledgment is not for a specific 
amount, or for a specific thing, it will be given effect to from 
the one-third of the estate. For example, if a person were 
to say to his heirs on his death-bed, “J am indebted to 
Zaid, and you must credit what he says,” in that case the 
claim of Zaid to any amount not exceeding a third of the 
estate must be admitted, although the heirs should claim 
it. This proceeds upon the basis of a favourable con- 
struction.’ 

Similarly if the testator were to say to his heirs, “ if 
Zaid come and claim anything from you on my behalf, 
pay him the same to whatever amount,” which declara- 
tion would be recognized and complied with to the amount 
of one-third of the estate, and the acknowledgment being 
thus equivalent to a bequest, the declaration of Zaid must 
be credited to the amount of one-third of the acknow- 
ledgor’s estate and no more. If, therefore, besides the 
acknowledgment in question, the testator had made vari- 
ous bequests in favour of others, one-third of his estate 
must be set apart for the legatees and two-thirds for the 
heirs. And the heirs and legatees will be called upon to 
declare if the testator said anything to Zaid, and if they 
admit any liability, it willbe discharged out of the estate 


1 Hedaya IV, p. 494. 
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and effects of the acknowledgor in proportion to the respec- 
tive shares of the heirs and the legatees must be required to 
verify the declaration to Zaid to such extent as they may 
think proper.’ Now if both parties acknowledge that 
there is something owing to Zaid, it is evident that there 
rests a debt upon the estate affecting the shares of each 
respectively and consequently this being so, it follows that 
if Zaid should claim more than what is admitted by the 
heirs and legatees, [and has no other proof, excepting 
the unspecific acknowledgment of the testator,] the affir- 
mation on oath of the heirs and legatees, ‘‘ to the best 
of their knowledge, or in other words to the effect that 
they do not know of any more being due to Zaid”’ will be 
believed: “for they cannot be required to swear posi- 
tively, as their oath regards a matter between the claimant 
and the acknowledgor merely, and in which they are not 
principals.” 

If a person bequeath any article jointly to one of his 
heirs and a stranger, in this case the bequest in favour of 
the heir is not admitted and a moiety only of the legacy 
is given to the stranger because as an heir possesses the 
capacity of being a legatee he therefore obstructs the 
stranger in the title which he would otherwise have to the 
complete legacy. It is not so when a legacy is left be- 
tween one person living and another dead, for here the 
whole goes to the living legatee since a dead person cannot 
take a bequest. 

Regarding the capacity of an infant to make a testa- 
mentary disposition, the divergence between the schools 
is very great. The Shiah law declares that perfect 
intellect and freedom are indispensably requisite to the 
validity of a bequest, and the will of a majnun' and of a 
sabi (youth or child) under ten years of age is not valid; 

? Sharaya, p. 247. 
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when he has attained to that age all bequests by him for 
proper purposes in favour of his relatives and others are 
lawful according to the most common and approved doc- 
trine, if he 1s capable of discernment. 

The Shafeis and Malikis agree generally with the Shiahs. 
According to the Shafei doctrines an infant may validly 
constitute a wasiut if he is morally in a condition to 
understand the nature of his act.’ In other words, there 
is no hard and fast rule as to the limit of age where capa- 
city would be presumed. The Malikis also do not regard 
infancy in itself a disability, but the jurists of this school 
do not seem to be agreed as to the characteristics of 
a wasiut made by an infant. Whilst some of them hold that 
only such dispositions by a minor should be regarded as 
valid as are in favour of pious objects, others are of 
opinion that the right of a minor to make a wasiut should 
not be restricted to these objects alone, but should be 
extended to all dispositions when it appears that they are 
not contradictory and the minor possesses the comprehen- 
sion to understand the nature of his act. 

The Hanafis, on the other hand, consider an infant who 
has not attained puberty as wanting in reason or compre- 
hension and refuse him the power of making a wasiut. 
The Multeka expressly declares “that the validity of a 
wasiut requires several conditions, one of them being that 
the testator should be adult.” So also the Fatawa-i- 
Alamgiri; ‘a bequest by a youth under puberty whether 
he be a murdhik® (adolescent) or not is unlawful accord- 
ing to us. And it makes no difference whether the 
youth be permitted to trade or be under inhibition, or 
whether he die before or after puberty. So also, 
though he should say, ‘IfI arrive at majority a third 
of my property is to such an one,’ the wasiut is not 


¢ 


1 Sautayra, p. 319. 2 Onc approaching puberty. 
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valid for want of competency at the time of making 
it.” According to the Radd-ul-Muhtar, “the wasiut of 
a minor though possessed of discernment, is not valid, 
except with respect to the provision for his funeral 
expenses, (on the authority of Omar [may God be pleased 
with him] in the matter of a wasiut of an adoles- 
cent).””> The Hedaya points out the difference between 
the Hanafi and Shdfei law in some detail. ‘ Bequest 
by an infant is not valid. Shafei maintains that it is 
valid, provided it be made to a discreet and advisable 
purpose, because Omar confirmed the will of a sabi (that 
is a boy who has nearly reached the age of maturity), 
and also becanse in the execution of it w degree of advan- 
tafe results to the infant inasmuch as he acquires the 
merit of the deed—whereas in the annulment of it he is 
deprived of all advantage. The arguments of our doc- 
tors in support of their opinion upon this point are two- 
fold. First, a will is a voluntary act concerning which 
an infant has not a capacity of forming a proper judg- 
ment. Secondly, the declaration of an infant is not of a 
binding nature, but if the validity of a bequest by such 
were admitted that effect would follow of course. With 
regard to the tradition of Omar, the term sabi there 
used must be understood to mean a person just arrived 
at the age of maturity, or ‘the will of the sabi’ re- 
lates merely to the celebration of the obsequies which is 
lawful in the opinion of our doctors. Besides the annul- 
ment of the will is advantageous to the infant, since in 
allowing his property to pass to the heirs, the rights of 
natural affection are maintained as before mentioned. 
With respect to the assertion of Shafef that in the exe- 
cution of the will an advantage results to the infant, it 
may be replied that the point to be attended to in cases 
of advantage or loss is the immediate tendency of any 
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act or deed, and not what may eventually result from it; 
in other words, if the deed itself in its immediate tendency 
produce advantage, the execution of it on account of the 
infant is preferable, but in the case here considered the 
deed (that is, the bequest) in its immediate tendency leads 
to a loss of property although eventually the infant have 
an advantage, the bequest having been made with a view 
to obtain merit in the eye of God, and since the bequest 
of the infant in its immediate tendency occasions a loss 
it is not valid ; in the same manner as holds in case of a 
divorce, in other words, if an infant divorce his wife or 
his guardian do so on his behalf, it is not binding notwith- 
standing a divorce may on many occasions be attended 
with advantage, as where an infant having a wife who is 
poor wishes to divorce her and marry her sister who is 
rich and handsome. In short, bequest by an infant is 
invalid according to our doctors, and in the same manner 
if an infant should make a will and die after he had 
attained to maturity the will is not valid as having been 
made at a time when he was unqualified for such an act 
and so likewise if an infant should say, ‘It is my will 
whenever I reach the age of maturity that a third of my 
estate be considered as a legacy in favour of a particular 
person,’ the will is not valid because an infant being un- 
qualified is not competent to make a will that shall be 
deemed valid immediately, or that can be rendered so by 
being suspended to a future period, in the same manner 
as he is incapable of divorce or emancipation.’ It is 
otherwise with respect to a slave or a mokdtib for they 
possess a complete competency obstructed merely by the 
right of their master and therefore all their acts (such 
as divorce, bequest or so forth) are perfectly valid if 
referred to a period when that bar no longer exists, as 
1 Comp. the Radd-ul-Muhtér, V, p. 645. 
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where a slave (for instance) says, ‘I declare my wife to 
be divorced whenever I am free.’ ” 

The provisions of the Hanafi law amount to this that 
an infant under the age of puberty does not possess the 
capacity of making a disposition of his property by will. 
What would be the limit of age under the Indian Majority 
Act (Act IX of 1875) is a question which has been con- 
sidered at some length at a previous stage of these lec- 
tures.! Buta wasiut made by a minor becomes effective 
ab initio upon his confirming or ratifying the same after 
attaining majority.* 

As regards the capacity of a person who is condemned 
to death for an offence, there is no provision in the law 
to deprive him of the power of making a will. A soldier 
engaged in an expedition, a person travelling and away 
from his property, in fact every sane and free person 
whether man or woman can validly make a. bequest. 

Difference of creed is no objection to the power of 
devising by will. The Multeka lays this down expressly ; 
‘‘ the difference of religion between the testator and the 
legatee is no ground for impugning the lawfulness of a 
wasiut, Accordingly a Mussulman can make a disposition 
in favour of a non-Moslem (unless he is an alien) as a non- 
Moslem can make one in favour of a Mussulman.”’? With 
regard to the validity of a will made by a Moslem who 
afterwards apostatizes there seems to be some divergence 
between the schools. According to the Méalikis the 
wasiut is annulled by the fact of apostacy. According 
to the Hanafis the will would have effect given to it if it 
is valid according to the sect to which be has apostatized.4 

‘Tf a Moslem should apostatize to Christianity, Judaism 
or Magianism and then make some of the bequests refer- 

1 See ante, p. 48. 2 Fatawa-i-Alamgiri. 
8 The Shafeis differ. 4 Baillie, p. 675. 
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red to, such of them as would be valid if made by a 
Moslem remain in suspense until he returns to the faith 
or is put to death, or dies naturally, or takes refuge in a 
foreign country, and such of them as are not valid if made 
by a Moslem are void according to Abi Hanifa; but ac- 
cording to the two disciples, the acts of an apostate are 
operative for the present, so that whatever is valid according 
to the sect to which he apostatizes is valid in him, and if 
the bequest be an act of piety with them but sin with ‘ us,’ 
it is valid though to a set of persons who are not 
particularized. With regard to a female apostate, her 
bequests are valid so far as the bequests of the sect to 
which she has apostatized would be valid, because she is 
not lable to be put to death for her apostacy.” ! 

Another essential requisite to the validity of a testa- 
mentary disposition is that the testator should be proprie- 
tor of the subject of the will or should be entitled to it 
when it happens to be a right.? 

But when the subject of the bequest is the property of 
the testator who is so burdened with debt that his habi- 
lities exceed his assets, the disposition will not have effect 
given to it unless the creditors discharge the estate froin 
the payment of their debts.’ 

2 Alamgiri, VI, p. 141; Baillic, p. 675; Radd-ul-Muhtir, V, p. 643; 
Hedaya, 1V, p 537. 

* Santayra, p. 321. 

3 In the Alamgiri this principle is stated as follows :—* When a man 
makes a boquest, being in debt to the full amount of all his property, the 
bequest is not lawful, unless the creditors agreo to release the property 
pro tanto.” It will be observed that the way in which the principle is 
stated here is in its effects somewhat different from the principle as given 
in the text. And tho English version of the Heddiya accentuates the 
difference in the following passage; ‘if a person,” it says, ‘ deeply 
involved, bequeathes any legacies, such bequest is unlawful and of no effect, 
because debts have a prefcrepce to bequests, and the discharge of debts 


is an absolute duty, whereas bequests arc gratuitous und voluntary, and 
that which is most indispensable must be first considered, If, however, 
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The Shiah doctrines on this point are explained thus in 
the Shardya :'—“ When a person who is in debt directs 
by will the emancipation of his slave® and the value of the 
slave is twice the amount of the debt, the slave is eman- 
cipated but must labour for five-sixths of his value, but if 
the value of the slaye is less than the debt the legacy is 
valid. The reason is that debts taking precedence of 
legacies must be first discharged, and it is only out of a 
third of what remains of the estate that the emancipation 
can take effect. It is otherwise in the case of a gratuitous 
emancipation by a master on lis death-bed when the law 
is as before mentioned on the ground of an express deci- 
sion recorded by Abdur Rahmin as coming from the 
Imatn Jafer Sadik on whom he peace.” 

A wasiutis lawful for any purpose which is considered 
proper under the law and which may be carried into 
effect at the time of the testator’s decease. The princi- 
ples, however, are subject to certain limitations, the consi- 
deration of which is necessary before we come to the 
discussion of the persons for whom a wusiut may validly 
be constituted. 

(1) A wasiuvt in favour of a person who intentionally 
causes the death of the testator is unlawful according to 
all the schools. According to the Hanafis, a bequest is 
not lawful to a person who causes the death of the testa- 
tor even unintentionally, by accident or misadventure 
the creditors of the deceased relinqnish their claims, the bequest is then 
valid, the obstacle to it being removed, and the legatee being supposed to 
stand in need of his legacy.” But an analysis of the expressions used in 
all the texts shows clearly that the dicta refer to the invalidity of 
testamentary dispositions by persons whose debts Jeave no margin for 


the payment of legacics, and who, to use the Arabian phrascology, are 


* drowned in debt.” 

t Jawdhir-ul-Kalim ; Shardya. 

2 The illustration is somewhat characteristic of the modes of thought 
provailing at this time, bat it seems to explain fully the meaning. 
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unless the person causing the death is an infant or in- 
sane.! According to the Hanafis the bequest is unlawful 
whether it was made before or after the death-wound. 
But if the heirs assent to the bequest it would be valid 
according to Abi Hanifa and Mohammed, though not 
according to Abi Yusuf. When the death is caused by 
an infant or a lunatic legatee, the assent of the heirs is 
not necessary to the validity of the bequest. ‘* The Pro- 
phet has declared,”’ says the Radd-ul-Muhtar, “ there is no 
legacy for the person slaying, for he has hastened an event 
which God might have delayed, and therefore a bequest to 
the murderer is unlawful whether it was made before the 
mortal wound was given or subsequently for the tradition 
is general and this is the view of Zailye. By hasten- 
ing the event is meant that the act of the murderer is the 
immediate cause of the death of the deceased, for other- 
wise, as held by the followers of the true doctrine, the 
death is an event which was inevitable.” “If a person 
simply wounds another, but the actual slaying is done by 
a third person, the legacy to the person wounding is not 
invalid, for he is not the murderer, this is the view of 
Waluljih. The person causing the death of another for- 
feits the legacy whether his act was intentional, or the 
result of accident, or misadventure, for example, if a man 
digs a wall and the person who has left him a legacy falls 
into it, the legatee forfeits the legacy.” 


‘<A bequest to a slayer will be valid according to Abi 
Hanifa and Mohammed if the heirs of the testator should 
consent. Abi Yusuf, however, disagrees on this point, and 
holds that it is absolutely void though the heirs should 
consent. According to Sharniblalieh, a bequest made be- 


?“ This exception in favour of an infant and a Innatic is made,” says the 
Radd-ul-Muhtar, “ because they are not liable to punishment.” 


THE CAPACITY OF TESTATORA. 461 


fore the murder is void according to all of them though 
the heirs should consent.’’! 

According to the Malikis the testator has the power of 
condoning the offence committed on his person, and if 
after receiving the mortal wound he makes a wasiut in 
favour of the person causing the wound it will be pre- 
sumed that he pardoned the offence and the bequest 
would be valid. 

According to the Shiahs, the homicide must be inten- 
tional to avoid the legacy to the person causing the death. 
According to the Hanafi law if the person causing the 
death is the only heir of the testator, the bequest to him 
would be lawful according to Abi Hanifa and Moham- 
med, though not according to Abt. Yusuf. 

But though a legacy to one’s murderer or homicide is 
unlawful, a bequest in favour of his parents, children or 
any other ascendants or descendants would be lawful. 

(2) According to all the schools a bequest to any one of 
the heirs is invalid without the consent of the others. 


7“ A bequest,” says tho Alamgari, ‘ to a person who slays the testator 
either intentionally or by accident is not lawful whether the bequest were 
made before the death-wound or after it. But if the heirs assent to the 
bequest it is lawful according to Abi Hanifa and Mohammed. And if the 
slayer bo a youth under puberty or insane the bequest to him is lawful 
without the consent of the heirs, or if the slayer be himself the sole heir 
a bequest to him is lawful according to Abi Hanifa and Mohammed. 
A bequest to the mokdtib or mudubbur or umm-i-walad of the slayer is also 
unlawful without the consent of the heirs.” 

The Hedaya states as follows :—“ If a person makes a bequest in favour 
of another from whom he has received a mortal wound, it is not valid 
whether the murderer be one of his heirs or a stranger, or whother he 
may have wounded him wilfully or by misadvanture provided he be the 
actual perpetrator of the deed because it is recorded in the traditions that 
there is no legacy for a murderer, and also as the person who gove tho 
wound has hastened the death of the testator, he is by way of punishment 
excluded from the bencfit of the will in the same manner as a person un- 
der similar circumstances is excluded from inheritance. So likewise where 
a man having made a bequest in favour of a particular person is after- 
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“A bequest’ says the Radd-ul-Muhtar “to a stranger 
(or non-heir) is valid to the extent of one-third of the testa- 
tor’s estate, but it may be validated respecting a larger 
proportion with the assent of the heirs after the death 
of the testator; consent given during the lifetime of 
the testator is of no effect; the consent in order to be 
effectual must be not only after the death of the 
testator, but the partics must be adult and suc juris. The 
consent of heirs before the death of the testator is ineffec- 
tual because the right to the inheritance does not vest in 
them until his death. When consent is given according 
to “‘us,” the legatece would derive his title from the 
testator ; according to Shafei, the right will be derived 
from the consenting heir. Wh icn soine of the heirs consent 
and others do not, the legacy will be valid in proportion 
to the share of the assenting heirs. It is requisite that 
the consenting heirs should be adult and possessed of un- 
derstanding, that is, sane. Consequently the consent of 
the infant and the insane is not valid. The consent of 
the person who is sick is subject to the same rules as his 
legacy. Whether a person is an heir or not must be consi- 
dered with reference to his right of inheritance at the 
time of the testator’s death. Therefore, when a person 
leaves a legacy to his brother ata time when he has no 
children, and afterwards children are born to him and he 
dies, the legacy to the brother 1s valid, for in the presence 
of the children he has no right of inheritance. Similarly, 
if a person makes a bequest for his wife and afterwards 
divorcees her, the legacy would be valid for she is not an heir 


wards killed by that person, snch beqnest is invalid. If, howevor, in 
these cases the heirs should give their consent the bequest then becomes 
valid according to Abii Hanifa and Mohammed. Abti Yusuf is of a contrary 
vpinion beeause the offence of thoemurderer which is the cause of the in- 
validity of the will still exists.’ The former vicw is the one generally 
accepted by the scct, 
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at the time of the testator’s death ; the marriage relation 
having been dissolved, the right of inheritance also falls 
to the ground.’ ? 

If the heir is sane and adult and therefore possessed of 
the capacity of disposition but happens to give his consent 
at a time when he is suffering from illness, if he recovers 
from that illness, his consent is valid. Butif he dies of 
the illness, his assent will have the same effect as if it 
was a bequest, so that if the original legatee was an heir 
of the assenting heir, the assent is not lawful unless con- 
curred in by the other heirs of the sick person, but if the 
original legatee was not the heir of the assenting heir 
who has died, the assent will validate the legacy to the 
extent’of one-third of lis share in the inheritance of the 
original testator.* 

But though a bequest in favour of an heir is invalid, 
an ikrar or acknowledgment of a debt as stated before is 
valid.$ 

If a man makes a bequest in favour of a part of his 
heirs, it is not valid because of a traditional saying of the 
prophet, “‘God has allotted to every heir his particular 
right,’ and also because a will in favour of a part of the 
heirs is an injury to the rest, and therefore if it were 
deemed legal, it would induce a breach of the ties of 
kindred. Besides it is said in the traditions ‘a bequest 
to particular heirs is unjust. ”’ It is to be observed that in 
judging whether the legatee be an heir or otherwise, 
regard is paid to the time of the testator’s death and not, 
as pointed out already, to the period of making the will. 
If some of the heirs should give their consent and part with- 
hold it, the bequest then becomes valid in porportion to 

1 RNadd-ul-Muhtiar, V, p. 644. 


2 Ibid. Comp. Baillie, p. 626; Alamgiri, V, p. 148. 
3 Sce ante, p. 401; Radd-ul-Mubtar, V, p. 644; Hedaya, IV, p. 472. 
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the amount of the shares of those who consent, and invalid 
in proportion to the amount of the share of the others.” 

To recapitulate :—The persons who cannot be excluded 
from succession by a testamentary disposition are those 
who are entitled to a share in the inheritance of the 
testator upon his decease whatever may be the category 
of their heirship. This principle is founded upon the 
direction contained in chap. IV, verse 7 of the Koran: 
“To every one have we appointed kinsfolk as heirs 
from their parents and relatives, and those with whom 
we have joined their right hands; so give them their 
portions, for verily God is over all a witness.’’ The rights 
of the heirs, say the jurists, are thus irrevocably fixed by 
the Koran, and the harmony which has been established 
by the divine law among the different degrees of rela- 
tions who would be entitled to succession to the estate of 
a deceased person should not be broken by his leaving a 
larger share to one heir. The author of the Multeka has 
declared in consequence that a testumentary disposition 
is null from the time when the succession opens, when the 
legatee is an heir, and the Maliki lawyer, Khalil-ibn-Ishak, 
has declared that all legacies to the heirs are void. 

In consequence of these directions, the Mussulmans 
scarcely ever make bequests in favour of an heir. When 
they intend making any variation in the shares of their 
heirs, they either make a Aiba or an acknowledgment of 
debt in favour of the heir whom they desire to prefer. Oc- 
casionally the devise is made nominally in favour of one 
who is not an heir but really in favour of an heir. 

But a bequest in favour of a relation who is not entitled 
to a share in the inheritance of the testator or who, 
though an heir at the time of making a devise, is excluded 
by any circumstance from succession at the time when the 
inheritance opens, is valid in law; for example, when a 
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person has two sons and one grandson, the son of a pre- ae 
deceased son to whom he makes a bequest not exceed — 
ing one-third of his property, such bequest is valid. Simi- 
larly if a man has a son and a daughter’s son or a 
daughter’s daughter, the daughter’s son, not being an 
heir, a bequest to him is valid. When a person has 
only a brother, and no children, the bequest to him 
would be invalid, but if a child is born to the tes- 
tator after the bequest it will be valid, provided of 
course it does not exceed the disposable third. If a man 
make a wisiut in favour of his wife, it would be invalid, 
but if she is divorced before his death, it would be valid. 

A case given by Sautayra will exemplify one branch of 
these principles. A man of the name of Bou-Medina 
acknowledged himself to be a debtor of his wife to the 
extent of 250 dirhems, and subject to the payment of that 
debt, left all his estate and effects in equal shares to his 
said wife and two strangers ; held under the Mohammedan 
law that the debt should be first paid out of the estate, 
and that the estate should be thereafter divided in the 
following manner among the legatees and heirs,—3/12 to 
the widow, being 8/12 or 1/4 the share of the widow. 


2/12 to each of the legatees, being 1/3 of the 
quantity disposible 

5/12 to the heirs 

Total, 12/12. 


All the schools agree in holding that a bequest in favour 
of an heirisinvalid. <A legacy, says the author of the Mul- Bequest to 
teka, in favour of one heir is valid if the other heirs consent an 
thereto. And the Shafeilawyer Abi Khoja has laid down of the other 
the principle in similar terms, and the Maliki jurist 7 
Khalil-ibn-Ishak has declared that where a disposition 
is made in favour of an heir and ratified by the other 
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heirs, the legacy would take effect as an act of liberality 
on their part. According to the Shiah lawyers, as we shall 
show more fully hereafter, a devise in favour of heirs to 
the extent of one-third of the estate of the testator is 
valid without the consent of the other heirs, but where 
the devise is for more than one-third it is not valid without 
the consent of all the heirs. Such consent may be given 
either before or after the death of the testator. Under the 
Sunni law ratification must always be after the death, an 
assent before death being of no effect. 

Under the Sunni law apparently the assent must he a 
free and voluntary act on the part of the heirs and accord- 
ingly where the testator has held out any threat in his 
will, the effect of which may be to bias the mind impro- 
perly the bequest will not take effect. ‘ A legacy to an 
heir”’ says Khalil-ibn-Ishik, “would be annulled when 
the testator has used the following expression, namely, 
‘If my heirs do not ratify these my dispositions my pro- 
perty shall go to the poor.’ But a legacy expressed in 
the following terms: ‘I bequeath such a legacy to the 
poor unless my heirs consent to give it to my son’ is 
valid because the heirs are free either to give or refuse 
their consent.” 

The voluntary assent given by the heirs during the last 
illness of the testator is irrevocable because the heir is 
supposed to have then acquired a right. 

When a person has no heir he can leave his entire pro- 
perty to any one whom he likes. 

The author of the Sharaya has laid down that when a tes- 
tator has excluded one of his children from succession and 
left the property wholly to the others his direction is entire- 
ly invalid, and the inheritance will be apportioned among 
the heirs according to their legal shares. But supposing a 
father makes an unequal division of property among his 
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children or other heirs to take effect after his death 
(a taksim-bil-wasiut) if it is assented to by the heirs it is 
lawful without question, but if no such assent is given 
what would be the effect? An example of such a case 
is given in the JAma-ush-Shattat. A person who was 
going on a pilgrimage made a partition of his estate and 
effects among his children in the following manner :—(a) 
To some he gave some properties in excess of their legal 
shares on account of the dower due to their mother; (b) to 
others he gave certain sums of money in excess of their 
shares to defray the expenses of their marriages. A ques- 
tion was raised by the heirs who received smaller shares 
as to the validity of the taksum-namah-bil-wasiut. The 
dictum of the Mujtahid was to the following effect :— 

“‘ The dower is a debt which is bound to be discharged 
before the payment of the legacies. The properties given 
in lieu thereof have been lawfully devised. The sums of 
money left to some of the children in excess of their 
legal shares are in the nature of legacies and must come 
out of one-third of the testator’s estate. The remainder 
of the property must be divided among the children ac- 
cording to their legal shares.”’' 

A bequest in excess of the one-third is valid with the 
assent of the heirs. When there are sevaral heirs and 
one or more of them allows the excess it is valid to 
the extent of his share in it. The assent of an heir 
is effective when conceded after the testator’s death. 
Whether it is equally valid before his death is a 
question on which there are two opinions the more com- 
mon and approved of which is in favour of its being 
binding on the heir. When the consent is interposed 
after the testator’s death, it is a ratification of his act 
and not a gift de novo from the heir, consequently it does 


1 Jama-ush-Shattat. Buillie’s Imamia Law, p. 238. 
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not require possession by the legatee to complete its 
validity.” 

(3) A wasiut by a Moslem favour of an alien infidel 
is unlawful in according to all the schools.’ 

(4) Bequest for the following purposes are invalid 
under the Hanafi law.’ 

If a person should direct by his will that his body after 
his death should be carried to a certain place and there 
interred, and that a rubdé is to be erected at the place, 
Abul Kasem has held that the bequest is lawful as to the 
rubdat, but is void as to the removal of the body, and 
that if the executor should incur any expense in removing 
it without the sanction of the heirs he will be responsible 
for the amount expended, though if he has their authority 
for the removal he does not incur any responsibility. A 
direction by will to ornament the testator’s tomb is void. 
But with regard to a direction to provide food for mour- 
ners after the testator’s death and for those who may be 
present at lis funeral, the lawyer Aba Jadfer has said 
that it is lawful as regards a third of the estate and that 
all may lawfully partake of the provision who prolong 
their stay at the funeral, or who come from w distance, rich 
and poor alike but that if there is any lavish expenditure 
in the preparations the executor is liable for the excess. 
According to Shaikh Imam Abu Bakr of Balkh, a direc- 
tion by will to provide food for three days after the tes- 
tator’s death is void. * * * In the Wakidt-i-Natiki it is 
stated that 1f a person should direct that a thousand 
dinars or ten thousand dirhems be expended on his 
shroud, no more than a medium expense is to be incurred 
on that account and only the cloth which the testator used 


¢ 


* Radd-ul-Muhtar, V. p. 643. Fat&wa-i-Alamgiri, VI, p. 141. Shardya 
Jawahir—ul-Kalam. 
2 Baillie, p. 633. 


THE CAPACITY OF TESTATORS,. 469 


for going to the mosque on Fridays should be used. And if 
a woman should direct her husband to pay for her shroud 
out of the dower due to her by him, it has been said that 
whatever she may direct or forbid on that subject, is alike 
void. When a person directs that he shall be buried in 
his mansion, the bequest is void unless he direct the man- 
sion is to be converted into a general cemetery for Moslems. 
A direction that the testator’s grave be plastered and a 
vault or arch placed over it is unlawful except in places 
where such precautions are required against the ravages 
of wild beasts. So also a direction that so much of one’s 
property be given to persons for reading the Koran over 
the testator’s grave is void even (it would seem) though 
special readers be appointed for the purpose.! 
Under the Shiah law bequests are lawful for the follow- 
ing purposes :— 
(a) for offering prayers for the testator in perpetuity 
or for a limited period; 
(b) for carrying the body of the deceased to Kerbela or 
any other holy place; 
(c) for some one to perform a pilgrimage on behalf of 
the testator ; . 
(d) for burning lights and putting flowers on his grave 
or in the shrine of the Imams ; 
(e) for relieving the poor Syeds of Kerbela and Najaf ; 
(f) for feeding the poor on particular holy festivals ; 
(9) for reading mursias (elegies) in the Imambaras ; 


1 This passage is taken from the Alamgiri, (VI, p. 148). See, however, 
Radd-ul-Muhtar, p. 677. The illegality of hiring a person for reading 
the Koran over the grave of the testator is founded on the unlawfulness 
of hiring people for performing ono’s devotions; ‘it is only in cases of 
necessity,’ says the Radd, ‘‘that persons may be hired to perform devo- 
tional functions, such as the teaching of the Koran or Law or performing 
the azdn. The jurists are agreed that a person cannot be hired for per- 
forming fasts, prayers, hajj, etc.’”’ According to present usage, most of 
these provisions have fallen into desuetude. 
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oo (h) for offering sherbet or supplying water in the time 
a, of Mohurrum and such like objects ; 

(1) A wasiut may be made by one person to another for 
the performance of religious ceremonies on the 
testator’s behalf; for example, A on the point of 
death may ask B to perform the prayers which he 
has left unperformed during his lifetime, and B 
accepts the wasiut, it is valid and he will be bound 


to perform the same.! 


1 Jama-ush-Shattat. 
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The Musa-lahu. 


In principle a wasiuvt is lawful for any person or 
object actually or constructively in existence at the time 
of the disposition.’ ‘It is an indispensable condition,” 
says the Shardya, “‘ that the legatee be in existence at 
the time of the bequest, and if he should not be alive, 
the legacy is not valid, in the same way as a legacy to a 
person deceased, or to one supposed to be alive but who 
is afterwards proved to have been dead at the time of the 
bequest.”’ So also it is stated in the Alamgiri, that “there 
is no bequest for the non-existing or the dead.”’ 

We will now consider the objects or persons in whose 
favour a wasiut way validly be made:—(a) with the 
exception of the Shafeis who regard a bequest by a 
Moslem to a non-Moslem to be unqualifiedly unlawful, all 
the other schools admit the validity of a wasiut in favour of a 
non-Moslem who does not belong to the Dér-ul-Harb and 
consequently is not an alien.2 The Radd-ul-Muhtar and 

* Radd-ul-Muhtar, V, p. 661; I. L. R. 9 Bom. p. 158. 

2 For the reasons which compelled the Moslems to withhold the privi- 
lege from the Harbis, seo the “ Critical Examination of the Life and Teach- 
ings of Mohammed.” The Mahommedan Law is decidedly more gener. 


ous than the English law was until afew yearsago. The incapacity of 
aliens in England was removed only in 1870. 
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the Alamgiri lay down this principle with the utmost 
distinctness. ‘“‘A Moslem” says the Alamgiri, “may law- 
fully make a bequest to a zimmi or vice versd, but a be- 
quest to an alien who is not a mustdmin is not lawful. 
If a Moslem make a bequest to an alien living in a ddr- 
ul-harb or hostile country, the bequest is not lawful, even 
though the heirs should give their consent. And if the 
alien should come into Moslem territories under an dmdn 
or protection, intending to take his legacy he cannot do so, 
even with the consent of the heirs. This is when the 
testator and the alien legatee were both in the ddr-ul- 
Islam at the time. Ifthe testator were also in the dér-ul- 
harb ‘ our’ doctors differ as to the legality of the bequest. 
When the alien is a mustimin residing in Moslem terri- 
tory, it seems, on the authority of the “ihir-ur-Rewdyet, 
that a bequest to him would be lawful to the extent of a 
third of the testator’s property without the consent of 
the heirs and beyond that amount with their consent.2”’ 

A similar rule obtains among the Shiahs on the sub- 
ject. The Sharaya declares,—“ With regard again to 
legacies in favour of harbis or hostile infidels there is 
some doubt, but according to the most authentic tradi- 
tions they are forbidden and null.’’* Andin the Radd-ul- 
Muhtar a harbi or hostile non-Moslem is regarded as 
civilly dead.§ 

But whilst a devise by will is invalid in favour of an 
alien, presents and gratuities may lawfully be made to 
him. “Inthe Sharh-ul-Kabir of Sarakhsi it is stated ”’ 
says the Radd-ul-Muhtar, “that there is no objection to 
a Moslem making presents or giving rewards to infidels, 


'The rules with reference to, the wills of non-Moslem subjects of 
Mussalman sovercigns are given in note 1 to this Chapter. 

* Baillie’s Imamia Law, p. 244; Shardya. 

3 Radd-ul-Muhtar, V, p. 664. 
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whether they be relatives or not, and whether they be 
aliens or zimmis, and the legality of this is founded on 
the tradition that the Prophet (may the blessings of God 
rest on him) sent various presents to Abi Sufiin ibn Harb 
and Sufiin ibn Ommiah for distribution among the poor 
of Mecca.) And the reason of this is that presents to 
one’s relations 1s commendable to every man and accept- 
able in every religion, and to strangers because it is an act 
of kindness and generosity. Accordingly presents may be 
made lawfully to aliens, excepting of arms and armour’’.? 
But a bequest to an apostate is not lawful under any of 
the schools.8 

(b) A qlisposition in favour of an infant en ventre sa 
mere is valid according to all the sects, but according to 
the Hanafi law, the child should be born within six months 
from the date of the wasiué in which case it is presumed 
to have been in existence at the time of the bequest. In 
the case of infants (including an infant en ventre sa mere) 
acceptance will be presumed unless it would cause injury 
to the devisee or legatec. The right of the infant en 
ventre sw mere to the bequest is established upon birth 
and until then no person cun exercise any right on its 
behalf, for example, commute the bequest or compromise 
the claim of the unborn leeatee. The Radd-ul-Muhtar 
expressly lays down that for the “child in the womb 


1 Who were infidels at the time. 

? Radd-ul-Muhtar, V, p. 643. 

3 Patiwa-i-Alamgiri, VI, pp. 140, 141; Shardiya, Sautayra, IT, p. 342. 
Act XXI of 1850 makes no difference in the provisions of the Mahom- 
medan law on this subject. 

4 A bequest toa child in tho womb if born within six months from the 
date of tho bequest is valid; Fatiwa-i-Alamgiri, VI, p. 140. Radd-ul-Muhtar, 
V, p. 661. Buillie, p. 627. In the Nihaya it is stated that the six months 
shonld be computed from the dato of the death of the testator. Radd-ul- 
Muhtar, V, p. 662. 
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there is no wali,) for the word (mouwla) requires a 

in order to secure tender care and the infant in the womb 
does not stand in that need; asa matter of fact it is a 
part of the mother, and as there is on the part of the 
father no right of guardianship in respect of the mother, 
consequently the father cannot be the walt of the child 
in the womb, nor can the mother be the wali of the child 
in her womb, and accordingly she cannot exercise any 
right in respect of any legacy left to such child, for 
though it is a part of her body, yet really it is a soul 
entrusted to her charge and the soul being in existence a 
bequest to it is lawful.’? “A wasiut is from one point of 
view tamlik and from another point of view appointing a 
successor to the rights of the testator (in a portion or 
the whole of his estate) and therefore though no wals 
can be appointed for an infant en ventre sa mere, accord- 
ing to all the authorities such as Allamah-Ibn-Shibh, 
Halwai and other mashdikh, an appointinent of a wast 
or executor for such an infant is lawful, as is lawful the 
appointment of a wast in the case of a watf for unborn 
children. Such appointment takes effect upon the birth 
of the child when its right vests in the bequest.’ 

When the father of the child is alive, the birth of the 
ehild should be within six months from the date of the 
bequest in order that the right to the legacy may vest in 
it, but when the father is dead or the mother is divorced, 
the birth should be within six months from date of bequest 
and within the longest period of gestation (recognized 
by law) computed from the date of the father’s death or 
the taldk of the mother. For, should the birth take place 


1 “A footus can neither be constituted a wali (guardian) nor can a walt 
be constituted for it.” 

* Radd-nl-Muhtar, V, p. 642, 

% Ibid, 
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after this period, the child cannot be presumed to have 
been conceived at the time of the bequest. 

But though a direct wasiut or a legacy, in other words, 
a testamentary gift to an unborn child is valid only when 
it is en ventre sa mere and is born within six months 
from the date of the bequest, yet the law recognizes the 
validity of a wakf bil wasiut, viz., (a testamentary dis- 
position by way of a trust) in favour of unborn children 
to come into existence at any time, when a commencement 
as made with a person in existence. For example, a wasiut 
in favour of A (a living person) and his unborn children 
and descendants in perpetuity is valid according to all 
the schools. Such a wa'f will have effect given to it by 
the appointment of wasis who would carry out the trusts 
of the settlement. 

Under the Shiah Law there is no restriction as to the 
time when the child should be born to take the benefit of 
the bequest. It will be sufficient if the child is born 
within the longest period of gestation recognised by the 
Shiah law from the date of the bequest.! “ A bequest to 
a footus in the womb actually existent is valid, but it re- 
quires that the child be produced alive, and if it 1s still- 
born, the wasiut is void ; while if it is born alive though it 
Should die immediately after, the legacy descends to its 
heirs.’”? 

Under the Hanafi law a child must also be born 
alive to be entitled to the legacy. ‘When a person 
makes a bequest to what is in the womb of a woman and 
she is delivered of a dead child, after his death, and 
a month after the bequest, the legacy is not for such 
child, but if the child be born alive, and then die, the 


1 See the Personal Law of tho Mahommedans, p. 150. 
® Shariya-ul-Islam, p. 253. There is a distinction between a bequest to 


a footus and the bequest of a feotus. 
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bequest is lawful to the extent of a third of the testator’s 
property, and is divisible among the child’s heirs. If the 
woman should bring forth two children one dead and the 
other alive, the living child tukes the whole legacy but if 
both be born alive and one of them die, the legacy is divided 
into moieties one for the living child and the other for 
the heirs of the dead one by way of inheritance. When 
a@ person makes a bequest in these terms: ‘If there 
be in the womb of such a person a girl, she is to have 
a legacy of a thousand dirhems,’ and if there be a boy, 
I bequeath to him two thousand dirhems, and the woman 
is delivered of a girl within a day of the six months 
after the bequest and of a boy two or three days later, 
the legacies to both are valid to the extent of a third 
of the estate.’ 


(3) A wasvut is also lawful in favour of the following 
objects :— ; 
(2) To the poor generally or a particular body of them’ 
(b) To the holy shrine of Kaaba or any mosque ; 
(c) To Almighty God or to spend in the way of God 
(sabil alah) ; 
(d) For wujuh-ul-khar or wujuh-ul-birr (good or charit- 
able purposes) generally ; 
(ce) “ To fight in the way of God ”’, 7. ¢., holy warfare ; 
(/) For the children of one’s heir, the kindred, neigh- 
bours, kowm, dec. ; 
(9) For the emancipation of slaves ; 
(i) For the payment of one’s debts ; 
(:) A bequest for feeding cattle is also lawful.? 
(a) A bequest for the poor is lawful. It may be for the 
poor generally or for a particular body of them. Accord- 
ing to the Hanafi law, “it is lawful for a Moslem to make 


1 Alamgiri, VI, p. 142. 
2 Radd-ul-Muhtar, V, p. 652. 
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a wasiut in favour of poor Christians, for that is no sin, 
contrary to building a church for them which is sinful, 
and he who assists in building churches for them is a 
sinner.” 1 And this principle applies to the poor of all 
creeds. Thercfore, when a wasiut is generally for the poor, 
it would be applied to the poor of all creeds. Under the 
Shiah law, it is different. ‘When a Moslem,” says the 
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Sharfya, “has made a bequest to beggars [in general (Shinh Law.) 


terms] itis payable only to those of his own religion, and in 
like manner if the testator be an infidel such a bequest is 
ouly to those of his own persuasion.”’ A bequest for provid- 

ing shrouds to the Moslems generally, or for digging their 
graves, or constructing aqueducts for them is bad accord- 
ing to Abi Yusuf as mentioned in the Nawddir. Buta 
bequest for the same or like purposes for poor Moslems is 
lawful. 

(6) Regarding a wasiut in favour of the Holy Shrine 
or a mosque, the Alumgiri provides as follows :—“If a 
person should bequeath a third of his estate to the Holy 
Shrine the wasiut is lawful and the third should be ex- 
pended upon its buildings, lamps and the like ; so also the 
bequest of a third of one’s estate to be laid out on a musjid 
is lawful, and the third should be expended on its buildings 
and lamps.”” A man may, according to all the jurists, 
devise his land for the construction of a mosque. Similarly, 
it is stated in the Radd-ul-Muhtar that “ where a bequest 
is made of a third in favour of the Bact-ul-mukaddas* (the 
holy shrine) itis lawful, and it will be applied in [maintain- 
ing] the building and lighting it and for likepurposes. The 
same rule applies to a bequest in favour of a musjid, and 
the legacy will be applied in its maintenance and pre- 
servation, and according to Kazi Khan, in lighting it in 
Ramzan [and other seasons]. In the Mujtaba, it is laid 


1 Alamgiri, VI, p. 148. 2 This may mean the shrine at Jerusalem. 
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down, however, that when a bequest of a third is made 
in favour of the Kaaba, it should be expended for the 
benefit of the poor of the Kaaba (7. ¢., who derive alms 
from there ;) and similarly in the case of wasiuts to a 
musjid and the bait-ul-mukkadas.”” Then the commenta- 
tor proceeds to add,—‘“‘ respecting a bequest in favour 
of a musjid there are two opinions, one that it is not 
valid, and the other that it is valid. There is some 
difference among those who uphold the validity of such a 
wasiut regarding the mode of its application ; some say, 
that it should be applied in maintaining the mosque, that 
is, in keeping the building in repair and in lighting it; 
whilst others hold that it should be spent in charity for 
the poor attached to that mosque. Mohammed upholds 
the former view; whilst the latter is adopted by the 
author of the Mujtaba. As regards the question of in- 
validity, two jurists alone hold that opinion, but when the 
bequest is made in specific terms that it should be spent 
for the mosque, it is valid by consensus. Mohammed 
maintains its invalidity unqualifiedly ....... It is advi- 
sable, however, to give the fatwa to the effect, that when 
it is made in favour of a musyjid, it should be expended in 
charity to the poor of that mosque. [And Saijani has 
explained in detail about this, and reference ought to be 
made to Sharh-1-wahbanich also.] In the Khuldsa it is 
stated that it is preferable to spend on them, but is lawful 
to give to the other poor also. This is the opinion of Aba 
Yusuf and the fatwas have been given according to it.””! 
A man may lawfully devise by will his land in favour 
of a musjid, though according to Abii Hanifa, he may not 
bequeath the same to be made a burying-ground for the 
indigent, or for the purpose of erecting an inn for the 
passers-by.” It is somewhat difficult to understand the 


1 Radd-ul-Multir, V, pp. 652, 653. 2 Alamgiri, VI, p. 149. 
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reason of this distinction. The disciples, however, differ 
from the master and uphold bequests in favour of the 
latter objects also. 

(c) When a person makes a wasiut in the following 
terms, “I bequeath a third of my property to Almighty 
God,” the devise is valid according to Mohammed,’ and it 
would be applied or expended on good objects, 7. ¢., chari- 
table or pious purposes generally. A wasiut ji-sabil-alah, 
(t. @, in the way of God) will be applied for fighting in 
the path of religion and can be applied lawfully to the 
help of a poor Haji who has lost his means. In the 
Nawaézil it is stated, the bequest may be applied in 
lighting lamps and promoting religion generally. Accord- 
ing to the Shiah law “if the testator should direct a 
bequest to be expended in the way of God, it must be 
applied in some way to which reward is promised in a future 
state, but according to some exclusively in holy warfare. 
The first opinion, however, appears to be better founded.”’ 

(d?) When the bequest is made for good purposes (wujuh- 
ul-"“havr or wiyuh-ul-birr, objects of charity or liberality), it 
includes all charitable and pious objects and may be ap- 
plied either in erecting bridges or musjids, madrassas or 
hospitals, or supporting the students of learning.’ “‘ When 


The following passage which occurs in the Alamgiri must be read with 
the light of the comment in the Radd-ul-Mnhtir. The statement as to 
the fatwa being with Ibu Zyid seems to be founded on a mistake. 
When a person has said I have bequcathed a hundred dirhems to such 
a musjid, or such a bridge, the bequest is valid according to Mohammed, 
and should be laid ont in repairing and improving it, but according to 
Ibn Zyad when no mention has been made of repairs and improvements, 
the bequest is void and the fatwa is in accordance with his opinion.” 

1“ And decisions are given according to his word.”—Radd-ul-Muhtar. 
Abt Hanifa holds such a bequest void. 

2 Mafatih ; Jawdhir-ul-Kalam. 

’ “Tt cannot, however, be applicd in erecting prisons for that duty 
belongs to the Sultan.”—Radd, V, p. 653. 
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Lectcre a bequest is made ‘ to tight in the way of God’ on the part 
some of the testator, maintenance is to be given to a ghdzi or 
religious warrior for his sustenence in going and return- 
ing and remaining with an expedition; but no part of it 
is to be expended on his family, and if there is any sur- 
plus it must be restored tothe heirs. Though the warrior 
be rich that is no objection, and the executor himself or 
the son of the testator may fight on his account.””! 

(e) A bequest is valid for the children of one’s heirs 
withont difference since they are in the position of stran- 
gers. In fact a legacy may validly be left to any relation 
who does not take a share in the inheritance. 

The Mohakkik declares that a bequest in favour of 

Bequest in one’s kindred is highly proper whether they be his heirs 
favour of the : 
kindred. or not, and when a person bequeathes a legacy to his 
ee aeal akrab or nearest of kin, it is to be regulated by the rules 

of inheritance and nothing is to be given to a remote 
heir while there is a nearer in existence. 

Under the Shiah Law, “If a person should make a 
bequest to his kindred (2% /urdtbut) it is to be understood 
as intended for all known to be of his race (nasab) or of 
the sane paternal descent. Some writers have said that 
it includes all those who are related to him through his 
most remote progenitors, both father and mother, who 
professed the faith of Islan; but this opinion is desti- 
tute of any testimony in its support. If again the be- 
quest be to his fowm or race it includes all those who 
speak the same language, and if to the people of his 
house (ahl-bait) it includes his children, father and pater- 
nal grandfather. Further, if he say to his as-hurah 
(family) the nearest only of his nasab are to be understood 
as included in the bequest?” 


1 Alamgiri, VI, p. 148. 
2 Shariya. See Appendix V. 
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“Tf a person make a bequest to his neighbours (jirdn,) Lzorurs 
ae é XIIl. 
it includes, according to some doctors all those whose 
houses are within forty cubits (ziraas) of his, in every 
direction. But there is another opinion, which is far- 
fetched and unreasonable, that extends it to the occupants 
of forty houses on either side of his.” 

(f) The emancipation of slaves is highly commend- 
able under the Mahommedan Law and religion, and con- 
sequently we find the regulations, relating to the testa- 
mentary emancipation of slaves, laid down in some detail 
by the jurists of all the schools. The subject is, however, 
of no practical importance, and therefore it is unnecessary 
to dwell ‘upon it. 

(g) The testator can by will direct his executor to sell 
his property, and after paying his debts, invest the 
remainder, either as wakf for charitable purposes, or dis- 
tribute it among his heirs. 


Section III. 
GENERAL RULES OF INTERPRETATION. 


The following rules have been adopted by the Hanafi 
lawyers, for the purpose of supplying a safe guide to the Rules of 
interpretation of devises and bequests, which may be in- tion, (Hanafi 
volved in doubt and obscurity :— 

(1) When the testator uses the expression, “I be- 
queath to the relations of my wife,’’ the bequest would 
be to the benefit of her relations, both paternal as well 
maternal. 

(2) When a legacy is left to “the nearest of kin,” 
it would go to the maternal kindred only in default of 
paternal kindred. 
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(83) When a disposition is made in favour of the rela- 
tives of a stranger it would be to the benefit of all his 
relatives, be they his blood-relatives or not. 

(4) When the testator bequeathes his goods to the 
orphans, the blind or ‘the people” of such a race, or 
such a locality, the legacy would be divided among all 
those who answer the description, without distinction of 
age, or sex, or fortune. 

(5) When the testator makes a disposition in favour 
of the heir of A, and A dies leaving several heirs, the 
legacy would be divided among them, in the proportion of 
their legal shares. 

(6) When the bequest is in these terms, ‘I bequeath 
to such a family,”’ (mentioning it by name,) according to 
Abi Hanifa, the bequest will be in favour of the head of 
that family. According to Abi Yusuf and Mohammed, 
the legacy will be divided, as in the preceding case, among 
all the members of his family. 

(7) When the legacy is left to the neighbours, it 
will go to such of them as are nearest, or whose residence 
is contiguous to the testator’s. Abi Yusuf and Moham- 
med hold that if several people reside in that house, the 
legacy will go to all of them in equal shares including 
women and children. 

(8) When a legacy is in favour of soldiers and “ the 
unhappy,’ it does not impose on the heir, or the executor, 
or the Kazi, the obligation of finding out all those people 
who satisfy the condition. It is allowable to the adminis- 
trator or executor, to distribute it among those who 
are forthcoming, unless they are specifically mentioned 
or indicated. 

If a person make a bequest in the following terms :— 
‘¢T bequeath one thousand rupees to my neighbour,” 
according to Abii Hanifa it would go to the person whose 
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house is contiguous to that of the testator. Abi Yusuf 
and Mohammed maintain that it should go to all the 
inhabitants of the vicinity, who belong to the same 
mosque. The fatwa, however, is with Abi Hanifa if only 
one neighbour is meant; but if the testator meant more 
than one, the matter should be left to the discretion of 
the Judge.! 

The passage in the Alamgiri on this subjeet is to the 
following effect :—‘* When a person bequeathes a third of 
his property to his neighbours, some say, that if they can 
be numbered, the third is to be divided among them all, 
rich and poor. And it is to be divided in like manner if 
he should say ‘ to the people of this musjid.’ The defini- 
tion or meaning of ‘cannot be numbered,’ according 
to Abi Yusuf is, that the persons cannot be computed 
without the aid of a written account; but according to 
Mohammed it refers to a number exceeding a hundred. 
Others, however, have said that the matter should be left 
to the discretion of the Judge and the fatwa is to that 
effect, though Mohammed’s rule is easier. If the neigh- 
bours cannot be numbered, the legacy is void ; and so also 
when the legacy is to the people of the musjid, or of the 
sin or prison, and they cannot be numbered. Mohammed 
has said that when a bequest is made to the orphans of the 
bunni (posterity) of a particular person and they can be 
numbered, the legacy is to be expended on all, in the same 
way as if it were on ‘the orphans of this street’ or ‘of 
this mansion,’ rich and poor participating alike; but if 
they cannot be numbered, the legacy is to be expended on 
the poor among them.”’ 

“ With regard 1o who among the neighbours are entitled 
to share in the bequest, the mashdikh are of opinion that 
every person may be included under the description of 

} Fatdwa-i-Alamgiri, VI, p. 142. 
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gee neighbour, whether the proprietor of a house or not, or 
__. whether a manor a woman, a Mussulman or a zimmi ; 
the term neighbour being equally applicable to all these. 
Abdi Hanifa also holds that an absolute slave possessed of 
a house in the neighbourhood is entitled to the benefit of 

the will.” 

If a person were to make a bequest in favour of his 
as’hdér,' all the relations of his wife within the prohibited 
degrees (such as her father, brother and so forth), are 
included in the description, and likewise all the relations 
of his father’s wife (his step-mother), and of his son’s wife 
[his daughter-in-law], within the prohibited degrees, as 
these all stand in the relation of as’hdr to the testator. It 
is to be observed that all the kindred of the wife within 
the prohibited degrees are included in the bequest, not- 
withstanding that she was at the time of the death of the 
testator observing the iddat from a reversible divorce. But 
if the divorce was irreversible, her relations are not to 
be included, as the existence of the relationship entitled 
as’har depends on the actual existence of the marriage 
at the time of the testator’s death, and by an irreversible 
divorce marriage is utterly annulled. 

If a person were to make a will in favour of his rela- 
tions (akriba,) 1t1s construed to be in favour of the nearest 
of kin within the prohibited degrees, and in their default 
to be in favour of the next in proximity, and so on in regu- 
lar succession. According to Abi Hanifa, the bequest 
in question is restricted in its operation to the prohibited 
relations of the testator, whereas according to the two 
disciples it extends to all the descendants of the most 
distant progenitor, professing the faith of Islam; whilst 
Shafei maintains that it is confined solely to the testator’s 
father (and his offspring]. 


* People connected to him by affinity. 
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If a person, having two paternal and two maternal 
uncles, were to make a will “in favour of his relations” 
[akriba] according to Abd Hanifa it will be in favour of 
the paternal uncles only. According to the Disciples 
all the four uncles will be included. If, on the other 
hand, the testator have only one paternal and two maternal 
uncles, the half of the legacy in that case goes to the 
paternal uncle, and the other half to the two maternal 
uncles. If the bequest had been for the next of kin the 
whole legacy would go to the paternal uncle, and nothing 
to the two maternal uncles. When there is only one 
paternal uncle he is entitled only to a moiety.) If, 
however, the testator died leaving him surviving a 
paternal uncle and aunt and a maternal uncle and aunt, 
the legacy would be divided in equal shares between the 
paternal uncle and aunt both being related to him within 
an equal degree of affinity, and the tie of blood between 
them and the testator being regarded as stronger than 
that existing between him and the maternal uncle or 
aunt. A paternal aunt, moreover, although she is not 
entitled to inherit, is nevertheless capable of taking a 
legacy, ‘‘in the same manner,”’ adds the Radd-ul-Muhtar, 
“as a relation who is a slave or an infidel.’”’ In all these 
cases if the testator leaves no relation within the prohibited 
degrees, the bequest is null, because it is confined in its 
operation to those relations only. 

When a bequest is made in favour of the orphans, the 
blind, the lame, or the widows of the race of a particular 
individual, and they are determinate in their number, the 
bequest would be in favour of all of them indiscriminately, 
whether rich or poor, male or female ; for the execution of 
the bequest is practicable in this instance because of the 


2 For the reasons of these principles see the Hedaya and the Radd in 
loco. 
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ascertainment of the legatees. According to Aba Yusuf 
this phrase, “‘ if they can be enumerated ”? comprehends as 
many as can be counted, without the aid of written cal- 
culations ; whereas Mohammed holds that it extends no 
further than to one hundred, any greater number being 
considered as beyond enumeration. Some, on the other 
hand, allege that the determination of this point rests 
entirely with the Kazi, and decrees pass accordingly. But, 
if the individuals of the race named be incapable of 
being enumerated, the poor only are included in the 
bequest, not the rich, for it [the bequest] is of a pious 
nature, and the object of it (namely the good will of God) 
is best attainable by removing the wants of the poor. 
Besides, as the very description used indicate a degree 
of want and distress on the part of the legatee, it is proper 
to admit this to have been the testator’s meaning. It is 
otherwise where a person makes a bequest “‘ to the youths 
or the maids of a particular race,’’ who are innumer- 
able; in such case the bequest is void, because, as the 
description used does not indicate want, the words of the 
testator cannot be construed to apply to the poor; neither 
can the bequest possibly hold valid in favour of all the 
individuals of the class named, since as they cannot 
be enumerated it is impracticable to define them, and a 
bequest to unknown legatees, is void. Fora bequest is an 
act by which the testator invests another with the right 
of property and it is impossible to confer that right on 
persons unknown. It is to be observed that in the case 
of bequests to the poor or distressed, the legacy must be 
paid at least to two paupers, two being the smallest 
number of plurality in wasiwit. 

Where a bequest is made. to the children (awldd) of 
the race of a particular person—the males and females 
have an equal right in such bequest, as the term awldd 
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comprehends all the descendants. A bequest to the heirs 
of a particular individual will be divided among the 
heirs of the person named, according to the rules of 
intestate succession, a male getting double the share of a 
female because there is reason to imagine, that the object 
of the testator in using the word “heirs ”’ was, that the 
same distinction might be observed in the partition of the 
legacy, as in the case of inheritance. 

If a person bequeath to a certain person a portion of 
his property exceeding the disposible third, his disposition 
will be reduced to the third. 

«“‘ And when a man,” says the Alamgiri, ‘“* has bequea- 
thed a third of his property to one person and a third of 
it to another, and both bequests are allowed by the heirs, 
the legatees have two-thirds and the heirs one-third, and 
if the bequests are not allowed by them, the legatees have 
the third between them in halves. Where the testator 
has bequeathed a third of his property to one person and 
one-sixth to another, the reduction must be proportionate, 
for example, the first legatee instead of getting one-third 
will get two-ninths, and the second legatee one-ninth to- 
gether constituting one-third.”’ 

So also in the Radd.—lIf a person were to bequeath a 
third of his estate and effects to Zaid, and a third to 
another, and the heirs do not assent to the bequest, a 
third will be divided equally between the two legatees. 
If he were to give a third to one and one-sixth to another, 
the third would be divided among the two in the propor- 
tion of two to one. If he were to bequeath the whole of 
his property to one and one-third to another, the third 
will be divided among them equally.* 

There is considerable dispute, however, as to the divi- 
sion of the bequest, should the heirs consent, though in 


} All this is when the heirs do not assent. 
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result it appears that the entire estate and effects will 
be divided into four sahams or shares, one of which will be 
given to the latter legatee, and three to the former. 

Under the Shiah law the second legacy would fall to 
the ground, the first legatee getting the entire disposible 
third. The Sharéya has stated the principle in the 
following terms :— 

““If a person should bequeath a third of his estate to 
one legatee, a fourth to another, and a sixth to another, 
and the heirs should refuse to confirm his bequests, a 
third of the estate is to be given to the first legatee and 
the other legacies are void. But if he should bequeath 
a third of his estate to one person, and then a third or 
the same portion to another, this would be a revocation of 
the legacy to the first in favour of the second, and should 
a doubt arise as to the person first mentioned it must be 
determined by drawing lots. Ifa person bequeathes one 
article to two persons, and the value of the article exceeds 
a third of his estate while the heirs refuse their assent 
to the excess, so much of the article as is covered by a 
third of the estate is the joint property of the legatees. 
If, on the other hand, he bequeath a thing to each of the 
two, a beginning must be made in favour of the person 
to whom the bequest was first made and the deficiency 
must fall solely on the second.’”' 

The operation of this principle extends equally to 
indeterminate as well as specific legacies, for example, if a 
person were to bequeath to another a sum of money, or a 
share in his inheritance, and to another that which would 
be sufficient for his maintenance for a limited period of 
time, this last legacy would be appraised or valued, and 
then the two legacies will be dealt with according to the 
principles already stated. 


1 Imamia Law, p. 236, 
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When a bequest is made to two persons respectively of Lecrusz 
a half and one-fourth of the testator’s estate and effects, a 
the legatees will receive the shares given to them, provided aes 
the heirs consent, the residue going to the heirs. Butif the 
heirs do not assent to the bequest, the legacies will have 
effect given to them out of the disposible one-third, which 
is to be divided into seven parts, four being given to the 
legatee of the half, and three to the legatee of the one- 
fourth. This is according to Abi Hanifa; but accord- 
ing to Abi Yusuf and Mohammed, the third is to be 
divided into three shares two of which are given to the 
legatee of the half, and one to the legatee of the fourth.’ 

Where a bequest is made of specific sums of money,* say 
of a thousand dirhems to one person, and two thousand 
dirhems to another, and the disposible third only amounts 
to one thousand dirhems, according to Abii Hanifa, each 
legatee takes in proportion to the full amount of his 
legacy, and the thousand is divided between them accord- 
ingly. In all these cases, the legatee takes in proportion 
to the full amount of his legacy, because prima facie it is 
valid since the testater may have left so much other 
property that this amount may come within a third of 
it. And all the jurists are agreed that when each one 
of several legacies does not exceed a third of the property, 
as for instance, when a third is bequeathed to one, and a 
fourth to another, and the heirs do not allow both, each 
legatee is entitled to a share in proportion to the full 
amount of his legacy whatever it may be, and the third 
is to be divided among them accordingly. 

When a bequest is made in an indefinite form, for 
example, if a testator were to say, ‘‘1 give a portion of 





1 Fatiwa-i-Alamgiri, Vol. V1, p. 150. 
2 Technically called mursulla. 
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my property to so-and-so,”? he can at any time whilst 
alive explain his intention. After his death the explana- 
tion of the devise rests with the heirs. If the bequest is 
of a saham or juzz, some hold that the heirs are entitled 
to give what they please, but in the Mabsit it is stated 
that the legatee of a saham should have the equivalent of 
the smallest share of the heirs, provided 1t does not 
exceed a third ; this is according to the Disciples. When 
a person has bequeathed a saham of his property and leaves 
no heirs, the legatee takes a half; for the bact-ul-mal or 
treasury is in the place of a son, and the case is as if he 
had left two sons, when the estate would be equally di- 
vided between them. 

If a person shonld bequeath his sows or his daughter's 
share ; when he has a son or a daughter, the bequest is 
not valid because he is in fact giving away what belongs 
to another. But if he has neither son nor daughter the 
bequest is lawful. And if the bequest is of the like of 
his son’s or daughter's share, the bequest is lawful though 
he should have a son or a daughter, for the like of 
a thing a not the thing itself but something different, The 
son's share is then to be ascertained and an equal 
amount given to the legatee; but if that should exceed a 
third of the estate, the bequest requires the consent of 
the heirs, while if it be only equal to or less than a third 
it is lawful without their consent. Cousequently, if 
a person were to make to another the bequest of a 
son’s share and he has only oue son, the legatee will take 
half of his property if the heir consents, otherwise only 
one-third. Similarly, if he has two sons the legatee will 
take one-third according to Zailye. When the testator 
dies leaving him surviving au only daughter and the lega- 
ey is “of a daughter’s share, ”’ the legatee will get half 
provided the daughter consents, otherwise one-third. If 
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there are two daughters, the legatee will get one-third 
according to the Manah, and if there are three daughters 
he will get only one-fourth. And this view is supported 
by the reference from the Mujtaba, which is the work of 
Imain Zihedi. If a testator leave him surviving a son and 
a daughter and the bequest is “ of a daughter’s share ”’ 
the legatee will get one-fourth. And if a testatrix leaves 
wi husband, and three sisters of three kinds, (e. g., full, 
consanguine, and uterine) and the bequest is of the share 
of a consunguine sister, the legatee will take one- 
tenth. This is the doctrine laid down in the Mujtaba. 
Aud the Hindyeh, (¢. ¢., the Fataiwa-i-Alamgiri) explains 
this rule- thus:—the husband tukes his specified share 
and the residue is divided among the legatees and the 
sisters in the proportions fixed for them by the law. 
If a testator dies leaving a mother and ason, and the 
bequest is of ‘*a dangliter’s share,” the property will 
be divided into seventeen shares, five of which will 
be given to the legatee, ten to the son and two to the 
mother. 

To explain this case it is necessary first to take it as 
if there were no legacy, and then the estate would be 
divisible into six shares, whereot the mother would have 
one, and the son the remaining five. The bequest of a 
daughter’s portion, if there had been one, requires an addi- 
tion to be made to such a share, which being half that of 
a son, the addition must be two shares and a half which 
would make the whole eight and a half, or doubling them 
to get rid of the fraction, seventeen shares, whereof the 
legatee takes first five shares, for the legacy is here less 
than a third of the estate and takes precedence of the 
heritage of the heirs; and of the remaining twelve shares 
one-sixth or two shares are given to the mother and the 
other ten to the son. 
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If there be a daughter and a sister and the legacy 
is of a daughter’s share, the legatee will take one-third 
whether the daughter and sister consent or not. This is 
laid down in the Fatdwa-i-Ndmia by Saijani. 

And if a person should leave a wife and son, and make 
a bequest of the share of another son, if there had been 
one, the estate must be arranged into fifteen shares, swp- 
posing the heirs to assent to the legacy. Of these the legatee 
would take seven shares, the wife one share, and the son 
seven shares. Here, as in the last case but one let us first 
suppose that there was no legacy, and on that supposition 
the estate would be divided into eight parts whereof the 
wife would take one and the son seven. But now taking 
the legacy as the share of another son, if there had been 
one, we must add seven more to the number of shares 
thus making them up to fifteen. In this case, however, 
as the legacy is more than a third of the whole estate, 
the assent of the heirs is made a condition without which 
the legacy would not be lawful. 

When a person has died leaving a daughter and a 
brother, and has bequeathed to another person the 
share of a son, there being no son the legatee has 
two-thirds of the estate and the other third is divided 
between the daughter and brother in halves, that is, 
when the heirs consent to the legacy; but if they do 
not consent, the legatee has only one-third, and the 
other two-thirds are to be divided equally between 
the daughter and brother. When again the bequest is 
of a like to the share of a son tf there were one, and the 
other circumstances are the same, the legatee has two- 
fifths of the property if assented to by the heirs. When 
again a person has died leaving a brother and sister, and 
has bequeathed to another person the share of a son 
if there were one, and the bequest is allowed by the 
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heirs, the legatee takes the whole property, leaving no- 
thing to the brother and sister; while if he had be- 
queathed the like of the share of a son wf there were one, 
and the heirs had allowed the legacy, the legatee would 
only have a half, and the other half would be divided 
between the brother and sister in thirds, (that is, two 
portions to the male and one to the female). In both 
cases if the legacy were disallowed by the heirs, the 
legatee would only have a third, while the other two-thirds 
would be divided in the same way between the brother 
and sister. 

All this refers to cases where the testator leaves heirs 
behind. -In default of heirs, should a testator leave a 
legacy, describing it as the share of a particular heir, 
the legatee will get one moiety and the remainder will go 
to the badt-ul-mdél. This is according to the approved 
doctrine and the Jouhara. The heir is the sahib-i-hakk 
and cannot be deprived absolutely of a share in the 
inheritance.’ 

If a bequest is made of a third of the testator’s estate 
to Amr and Zaid, but Amr is dead at the time of the be- 
quest, the entire third will go to Zaid, and the rule is, 
that there is no right in the non-existing or dead. 
Abi Yusuf holds that if the testator was unaware of 
the death of Amr at the time of the bequest, a moiety 
only will be given to Zaid. This is according to Zailye. 
For a bequest to Amr and Zaid, when Amr is dead, is like 
a bequest to Zaid and an inanimate object. But whena 
legacy is left between Amr and Zaid, and Amr is dead at 
the time, half alone will be given to the surviving legatee, 
for the word “ between” implies that it was to be given 
in moieties.” 


1 Radd-ul-Muhtar, V. p. 659. See Appendix VI. 
4 Ibid, 
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If a person were to make a bequest in the following 
terms, “ my executors shall give one-third of my mdl for 
A and for the son of Abdullah, if the latter is in want at 
the time of my death ;”’ and at the decease of the testator, 
the son of Abdullah is found to be rich, only half of the 
third will be given to A.? 


1 Tf a man should bequeath a third of his property to Zaid and Bakr, 
Bakr being dead ot the time, whether with or without the knowledge of 
the testator, or to Zaid and Bakr if he be alive, he being in fact dead, or 
to him and to the person in this house, no one being in the house, or to 
him and to his posterity (akab), or to him and to a child of Bakr, and his 
child dies before the testator, or to him and to the poor of his children, or 
to him who may become poor of his children, and the condition fails at the 
time of his death, the whole legacy is to Zaid, in all of these cases, for the 
non-existing or the dead can have no right, and there being no onc to 
contend with Zaid, the legacy is the same as if it were to him alone. With 
regard to the case of Zaid and his posterity as they are to follow him after 
his death they are to be considered as non-existing at present. In all 
these cases the competitor with Zaid is out of the contest from the begin- 
ning, but if he were at first competent to contend with him, and should 
subsequently become disqualified by failure of a condition, Zaid would have 
onlyahalf. Thus, if a person should say,—‘A third of my property to 
Zaid and Bukr if | die, ie being alive or poor, and the testator dics when 
Bakr is dead, or rich, or if he should say ‘to him and to Bakr if he 
be in the house,’ and he is not in it, or ‘to him and the children of such an 
one if they became poor,’ and they do not become poor till the testator 
dies or ‘ to him and to his heir; in all these cases the legatce has only 
half of the third. The principle in these cases is, that when the person 
conjoined with another has entered into a bequest, and then comes ont of 
it by the failure of a condition, he does not occasion any accession to the 
right of the other, and that when he has not entered into the bequest for 
want of personality or competence (ahliut), the other takes the whole. 
And if one should say—‘ A third of my property between Zaid and Bakr,’ 
Bakr being dead at the time, Zaid would have only a half of the third, 
because the word between implics a division in half insomuch that if he 
were to say between Zaid and then stop, Zaid would have a half also, yet 
if one should say, ‘ A third of my property between the sons of Zaid and 
the sons of Bakr,’ and one of them has no sons, the whole third belongs 
to the sons of the other. If one should bequeath a third of his property 
to Zaid and to Amr, or should say between Zaid and Amr, and should then 
die, and one of the legatecs should die after him, half of the third would 
belong to the survivor, and the other half of it to the heirs of the 
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The same result would follow, if one of the legatees 
should die during the lifetime of the testator. The prin- 
ciple is this, that when the legacy is in favour of existing 
objects or persons, and one of them should cease to exist 
after the wasiut, the other legatees would receive their 
original shares, and the share of the deceased legatee 
would lapse to the residue of the estate; but if one of the 
legatees was non-existing at the time, or not possessing the 
quality required by the testator to take the bequest, then 
the whole would go to the existing legatces. This is 
according to Zuilye... For example, if a bequest were 
made in favour of A and of persons residing in a particu- 


deceased kegatee. So also if one of them should die after the testator 
but before acceptance of the legacy and the survivor should then accept, 
both legatecs would be entitled to the bequest. But if one of them 
should dic before the testutor, the share of the legatee so dying would 
revert to the testator.” 

“When a person says: ‘A third of my property to such an one and to 
whomsoever may becotwe poor of the children of Abdullah’ and then dies, 
all the children of Abdullah being rich at the time, such an one gets tho 
whole third. Bat if some of them should become poor before the death 
of the testator, the third would be divided between such an one and the 
poor children of Abdullah according to the number of heads (per capita). 
Tf again the children of Abdullah had never ceased to be poor from the 
time of their birth to the death of the testator, it would seem that none 
of them would be entitled fo any part of the third, but that the whole of 
it would devolve on the other legatee such an one. Jf the children of 
Abdullah in existence at) the time of the bequest should die, and other 
children be born to him who at first being rich should become poor before 
the death of the testator, the third would be divided between them and 
between such on one according to the number of heads. So also if the 
terms of the bequest were, ‘A third of my property to such an one and 
to the child of Abdullvh,’ and the child of Abdullah dies bnt another is 
born to him before the death of the testator, the legacy is between such 
an one and that child of Abdallah. Andif ono should say, ‘A third of 
my property to such an one and to the offspring of Abdullah these if they 
become poor’ and they do uot become poor till the death of the testator 
such an one is entitled toa share of the third, regard being bad to the 
number of beads.” Alamgiri, VI, pp. 161-162. Baillie, p. 642. 
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XT. 


L&CTURE 
XIII. 


496 GENERAL RULES OF INTERPRETATION. 


lar house, the whole bequest would go to Zaid, for there is 
no bequest in favour of the mdédoom ( ¢94** ) or non-exist- 
ing persons. The same result would follow if a person 
were to say “for A and his akab,”’ for akab are the people 
whom a person leaves surviving, and they cannot be 
determined at the time of the bequest. This is in the 
Durrur. Similarly, if he were tosay “ This legacy shall 
be for Zaid and for the son of Abdullah, if he lives in 
my house ;”? and the son of Abdullah were not to live in 
that house, the entire legacy would go to Zaid. But 
when a legacy is in favour of Amr and Zaid, and Amr 
dies after the testator’s death, his share will go to his 
heirs. 

When a woman dies leaving a husband, and having be- 
queathed half of her property to a stranger, the bequest 
is lawful, and the husband is entitled to a third and the 
legatee to a half, which leaves a sixth to the batt-wl-mdl. 
For the legacy to a stranger has precedence to the extent 
of a third over the rights of the heirs, and there remain 
two-thirds of the property to be divided as inheritance. 
Of this one half, that is, a third of the whole, belongs to 
the husband, leaving a third to which no other heir is 
entitled. The remainder of the legacy therefore becomes 
operative against it, and that being a sixth, the legacy 
is raised to a half; while there being no heir entitled to 
the remaining sixth, it falls to the bait-wl-mdl. In like 
manner, if a man should die leaving a wife, and having 
bequeathed all his property to a stranger, and the widow 
should refuse her sanction to the bequest, she would 
be entitled to a sixth of the property and the legatee 
to the remaining five-sixths. For he is entitled to a 
third by virtue of the bequest, and of the remaining two- 
thirds the widow takes a fourth, which is equivalent to a 


1 Radd-ul-Muhtar, p. 661. 
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sixth of the whole, and the lecatee takes the remainder 
since he is preferred to the bait-ul-mdl. 

When a man bequeathes a third of his property to the 
sons of a particular person, and the person has no son at 
the date of the bequest, but sons are subsequently born to 
him before the testator’s death, these sons are entitled to 
the third.! And even though the person had sons at the 
date of the bequest, yet if they were not mentioned by 
their names as Ahmed, Zaid and Bakr, or. otherwise 
specifically indicated, the bequest would be to all the 
sons existing at the time of the testator’s death. So 
that if those in existence at the date of the bequest 
should die, and others are subsequently born who are 
living at the time of the testator’s death, these are entitled 
to the third of the property. If, however, the existing 
sons are mentioned by name, or are otherwise distinctly 
indicated, the bequest is only to them, and becomes void 
in the event of their death. Thus, when legatees are 
named or otherwise distinctly indicated, the bequest to 
them is said to be special, and regard must be had to the 
time at which it was made. 

When a man bequeathes a third of his property to his 
umm-i-walad being three in nuinber, and to fakirs and 
miskins (beggars and indigent persons), the property 
will be divided into five shares, out of which three 
are given to the wnm-i-walad, one to the fakirs and the 
remaining one to the miskins. This is according to Aba 
Hanifa and Abi Yusuf. Mohammed would divide the 
property into seven shares, and give three to the wmm-t- 
walad, and two each to the beggars and indigent. The 
former opinion is the one approved. Similarly, if a man 
should bequeath a third of his property to Zaid and the 
miskins, Zaid takes half and the latter take half according 

1 Radd-ul-Muhtar, V, p. 661. 
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to Abi Hanifa and Abi Yusuf.1 When a person bes 
queathes one-third of his property to Zaid, the beggars 
and the indigent, according to Abi Hanifa the property 
will be divided into three shares, according to Abi Yusuf 
into two moieties, and according to Mohammed into five 
shares, and this is the approved doctrine. When a person 
bequeathes a third to the poor, it may be expended, accord- 
ing to Abi Hanifa and Abi Yusuf, on one poor person, 
but Mohammed holds that there must be at least two 
poor persons. But when a body of miskins is indicated, 
the bequest cannot be expended on one only; there is 
a general consensus on this point. 

If a person were to make a bequest for the poor of 
Balkh, it may lawfully be expended on other poor also, 
according to Abi Yusuf. And the fatwa is on this. 

When a person bequeathes a third of his property to 
one man, and then says to another, “I have made you a 
partner and joined you with him,” the third belongs to 
them both. And if, after bequeathing to one man a hun- 
dred, and to another a hundred, he should say to a third, 
“I have made you a partner with them,” the person 
addressed would be entitled to a third of each hundred. 

When a man makes a bequest to a stranger and his 
heir, the stranger takes half of the bequest and the 
remainder is void, and in like manner if the bequest be 
to a homicide and a stranger. 

If a person possessed of three garments of different 
qualities, one good, the other middling, and the third bad, 
bequeathes them to three different lecatees, and one of the 
garments is then lost or destroyed, but which of them is 
not known, and the heirs refuse to make delivery of the 
remaining garments to any of the legatees, saying to 


? Radd-ul-Muhtdr, V, pp. 662-663 ; Mohammed would divide the pro- 
perty into three shares. 
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each of them, ‘the garment in which you had a right has 
been destroyed,’ under these circumstances since the right 
of the parties is not defined, and the ignorance of this fact 
prevents the validity of any judgment that may be pro- 
nounced in the matter, and the attainment of the testator’s 
object, the bequests must be pronounced as void, unless 
the heirs will deliver up the remaining garments. If they 
should do so, the objection is removed, and the legatee of 
the best is entitled to two-thirds of the better of the 
remaining garments, the legatee of the middling garment 
is entitled to the remaining third of the better, and a 
third of the worse, while the legatee of the worst is en- 
titled to the remaining two-thirds of the worst garment. 

Any increment, such as the young of cattle or the pro- 
duce of grain, arising out of the subject of a bequest before 
the death of the testator is the testator’s property, and 
subject to the same liabilities as the rest of his estate. An 
increase that occurs after his death, and the partition or 
distribution of his estate belongs tothe legatee. An in- 
crease that occurs between these events or after the testa- 
tor’s death, but before partition, may occur either before 
or after the acceptance of the legacy by the legatee. In the 
former case, it is a legacy because it is an accessory to the 
original subject of bequest and must come out of the 
third of the estate, that 1s, is vahd only if it falls within 
the third. But is it so in the latter case also, that is, 
when it occurs after acceptance and before partition ? 
On this point Mohammed has not left any express dictum, 
but Kudari has related that in this case the increase is 
not a legacy and comes out of the whole of the property. 
“Our” Shaikhs, however, have said that it is a legacy 
and must come out of the third. 

When a separable accession to the subject of a bequest 
takes place after the death of the testator, if the ori- 
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ginal subject and the accession both come out of the 
third, they belong to the legatee. If they exceed the 
third, effect is to be given to the legacy, in the first place 
as against the original subject, and then as against the 
accession according to Abi Hanifa, but against both 
equally according to the two disciples, e. g., if the testa- 
tor has left six hundred dirhems and a mare, of the value 
of three hundred dirhems, which after the testator’s death 
but before the partition of his estate, foals, the young 
animal is also valued at three hundred dirhems. Under 
such circumstances (the principal and accessory bequests 
amounting together to six hundred dirhems), the legatee 
is entitled to the mare and one-third of the foal (making 
together four hundred dirhems or a third of the whole) 
according to Abi Hanifa, while according to the two 
disciples, the legatee is entitled to two-thirds of each. 
This is on the assumption that the mare foals before 
the acceptance by the legatee of the original bequest, as 
well as before partition. If the mare foals after the 
legatee has accepted the bequest and after partition it 
belongs to him ; but if after acceptance but before parti- 
tion, Kudiri holds that it is not a bequest, while “ our” 
Shaikhs have held that it is a bequest, and is to be 
regarded as coming out of the third in the same way 
as if the mare had foaled before acceptance. If it takes 
place before the death of the testator, the foal never comes 
within the bequest, but is subject to the same rules as the 
rest of the deceased’s property. 

According to the Shiah Law, “if a person should 
make a bequest of half of his property, and the heirs at 
first should assent, but afterwards declare that they 
thought the amount to be trifling, decree is to be given 
against them for the amount which they insist that they 
thought the legacy to be, and they are to be put upon 
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their oaths as to the excess, but this is subject to some oe 
doubt. And if the bequest were of a slaveora mansion, — 
and the heirs after first assenting to it should then allege 
that they thought it was no more than a third of the 
deceased’s estate, or if more, only so in a trifling degree, 
such claim or allegation on their part cannot be attended 
to because their consent in this case involves a known 
object of the value of which they cannot pretend igno- 
rance at the time of assenting to the bequest. If a per- 
son should bequeath a third of his property by way of 
mushad or undividedly, the legatee is entitled to a third 
of everything of which he died possessed. If, again, he 
bequeathes a specific article which is of the value of a 
third of his estate, the legatee becomes by his death the 
sole proprietor of the article bequeathed nor have the Specific 
heirs any ground of objection thereto. And if the de- cai 
ceased should have left both present and absent effects, 
(such as ready-money and debts for example,) so much of 
the specific thing must be surrendered to the legatee as a 
third of the property presently available will admit of, 
while he will have to wait for the remainder of it until it 
is recovered by the heirs, since what is not forthcoming is 
liable to loss or destruction and may never be realized. 
Consequently, if the bequest were of a third of his slave, 
two-thirds of whom prove to be the property of other 
parties, effect is to be given to the bequest over the whole 
of that third which belonged to the testator, and it is not 
restricted to a third of the third, because effect can be given 
to the will without encroachment on the rights of the 
heirs, that is, assuming that the rest of the testator’s 
property is equivalent in value to two-thirds of the slave.”’ 

‘¢ When a person has made a bequest, and then another Two be- 
which is repugnant to it, effect must be given to the sana 


repugnant 
latter.’ the other, 


LECTURE 
XITI. 


Usufruc- 


tuary wills. 
(Shiah doc- 
trines conti- 


nued.) 


502 GENERAL RULES OF INTERPRETATION. 


“When a person has said, ‘if there be a male in the 
womb of this woman, he is to have two dirhems, and if 
there be a female she is to have one dirhem’ and the 
mother is delivered of both a male and a female they are 
to have three dirhems; but should he have said, ‘if what 
is in her womb be a male he is to have so and so, and if a 
female so and so’ and the woman is delivered of both a 
male and a female they are not to have anything.””! 

“Tf a person should bequeath the service of his slave, 
the fruit of his garden, the residence of his house or any- 
thing else of a usufructuary nature, for ever, or for a fixed 
time, the advantage or profit to arise therefrom must be 
valued and should it not exceed a third of the testator’s 
estate the bequest is valid, while if more than a third the 
legatee is to have as much as the third will cover and the 
legacy is void as to the excess.” 

‘When a person has bequeathed the service of his 
slave for a fixed period, the expense of the slave’s main- 
tenance must be defrayed by his heirs; as this is a duty 
which follows, or is dependent on the ownership of the 
slave, and the legatee is entitled to no more than the ser- 
vice of the slave, while all the other rights of ownership 
appertain to the heirs, as sale, manumission and the like, 
none of which, however, has the effect of invalidating 
the rights of the legatee.”’ 

“In all cases where a testator may have employed a 
term which is common or equally applicable to several 
things the heirs have an option to fix on whichever of the 
things they please and give it to the legatee. If, again, 
the testator should say, ‘ give him my bow’ and only one 
is found in his possession that one must be given to the 
legatee of whatsoever description it may be.” 


Sharaya; comp. for Hanafi Law ante, p. 476. Baillie’s Imamia Law, 
p. 254. 
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‘When a person has bequeathed to a stranger the like 
of his son’s portion having only one child, this is in fact 
a partition of his estate between them, and the legatee 
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is entitled to a half of it unless the heir refuses his con- 22 heir. 


sent to the full bequest, in which case the legatee’s inter- 
est is reduced toa third. If, again, the testator has two 
sons, the legacy is a third of the estate, and if three, it is 
afourth. The general rule is that the legatee should be 
added to the other heirs and treated as one of them, if they 
are all entitled to share equally in the inheritance; while 
if their shares differ, the shares of some being more and of 
others less, he ranks with the weakest of them or the one 
whose share is the least, unless the testator has expressly 
said that his share is to be equal to that of the highest, in 
which case effect must be given to the terms of the be- 
quest. Further, if the testator should have said like the 
share of my daughter, the legatee according to “us” is 
entitled to a half when there is no other heir besides the 
daughter, but his share is reduced to a third if she refuses 
her consent to the full legacy, because according to our 
doctrine daughters inherit the whole estate to the exclu- 
sion of the asabdh or agnates and the legatee thus be- 
comes like a third daughter.”’ 

‘“Tf a person having three half sisters by the mother 
and three half brothers by the father, should bequeath to 
a stranger the like of the portion of one of his heirs, the 
legatee is to be treated as one of the sisters, and so to 
receive one share out of ten parts into which the estate 
must be divided, while the half sisters take three and the 
half brothers the remaining six conformably to the rules 
of intestate succession. If, again, the testator having a 
wife and daughter bequeathes the like of the share of the 
daughter and the heirs assent, the legatee is entitled to 
seven parts of the estate, the daughter to as many, and 
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the wife to two, the whole being divisible in such a case 
into sixteen portions. Nevertheless it would be more 
proper to say in this case that the wife is entitled to no 
more than one part out of fifteen, that being the number 
of shares into which the estate should be divided. If 
again a person having four wives and a daughter should 
say, ‘like the share of one of them,’ the division of the 
estate would be into thirty-two portions, whereof an eighth 
or four shares would be equally divided among the wives, 
the legatee would take one share like one of them and the 
remaining twenty-seven would pass to the daughter.” 

“If a person should bequeath to a stranger ‘ the por- 
tion of his child,’ the bequest according to some is void 
because it is a bequest of what belongs to another, but it is 
more agreeable in principle to say that the bequest is 
valid and should be construed in the same way as if it 
were the like to his share.! If, again, the testator having 
a son who afterwards becomes his murderer should be- 
queath the like to his share, here though some say that the 
bequest is invalid yet it is more in conformity with the 
principles of law to say that it is invalid.” 

“When a person has bequeathed the double of his 
child’s portion, the legatee has two equivalents of the por- 
tion and if he were to say zuafan (in the dual) or two 
doubles of it, the legatee would have an equivalent to 
four portions, but only to three according to some whose 
opinion is preferred as being more certain ; and the same 
is the law when the testator has used ths expression zuaf- 
i-zuaf or double of the double of his portion.” 

‘<When a person whose property is scattered about in 
different places has bequeathed a third of it to the poor, 

1 The bequest of a child’s share to another is invalid under the Hanafi 


Law as being the testamentary gift of the right of another, «. e., the child 
who can, under no circumstance be excluded from inheritance. 
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it is lawful to apply whatever is found in the city to the eles 
poor of the place, and even the whole of it may be law- -— 
fully expended on the poor of the testator’s city and on 
those of them who are on the spot, without following or 
searching for any who are absent. According to the best 
authority the number of those who are to share in the 
gift must, however, be three or more by reason of the 
testator’s expression being in the plural. In like manner, 
if he should say,—Emancipate slaves (in the plural,) it is 
incumbent on the executor to emancipate at least three, 
unless a third of the testator’s estate should fall short 
of the object.” 

‘When a person has bequeathed a mansion which falls 
down and is levelled to the ground before the testator’s 
death, the legacy is void because the name of mansion 
(ddr) is no longer applicable to it. But this is liable to 
doubt.”’ 

‘When a testator has said, ‘Give Zaid and the 

poor a certain sum,’ Zaid, according to some doctors, is 
entitled to a half but according to others only a fourth. 
But the first doctrine is the best supported.””! 

In order to avoid the operation of the rule by which 
legacies over a third are reduced to the disposible quantity, The acknow 


recourse is usually had to the acknowledgment of a debt; aoe aca 
Law.) 

1 These principles of the Shiah law have been given from the Shardya 

illustrated from the Jawdhir. It will be noticed that throughout these 

doctrines, there are two divergent views running sido by side. The 

Mohakkik, the author of the Sharaya, invariably states both the views, 

but gives the preference to those of his own school. The contrary views 

are those entertained by Shaikh Murtaza, Ibn Junaid, Mohammed ibn-i- 

Idris-i-Hilli and Ibn-i-Zuhra Halabi, (author of the Ghunia), who in most 

matters, are in advance of the patristic school of the Mohakkik. I have 

given these extracts from the Shardya, in proferonce to clothing the 

old views in my own words. I have followed in the main Mr. Baillie’s 

rendering, though I prefer for general accuracy M. Querry’s French 

version. Soe Appendix VI. 
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but when the acknowledgment is made on a death-bed or 
is not founded upon a prior actual consideration, the law 
treats such acknowledgment also as a simple legacy sub- 
ject to reduction. ‘Ifa person,” says the Hedaya, “on 
his death-bed say to his heirs, ‘I am indebted to Zaid 
and you must credit what he says,’ in that case the claim 
of Zaid to any amount not exceeding a third of the estate 
must be admitted although the heirs should falsify it.” 
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Nore I. 


RULES RELATING TO WILLS BY 
NON-MOSLEMS., 


The rules with reference to the wills of the-non-Moslem 


subjects of Mussulman sovereigns are thus stated in the 
Alamgiri :— 


“The will of a ximmi for secular purposes is valid, according to all 
opinions. Other than secular purposes are of four different kinds. First, 
there are purposes which are kurbut or a means of approach to Almighty 
God, both with thom and with us, and bequosts for such purposes are 
valid whether they be to a set of particular persons or not; second, there 
are purposes which are sinful both with thom and with us, and bequests 
for these purposes aro valid if they are to a set of particular persons and 
the bequest is a gift without regard to the purposes; but if the persons 
are not particularized the bequest is void ; third, there are purposes which 
are kurbut with us but sinful with them, and a bequest for these purposes 
is valid if in favour of a set of particular persona and is a gift without 
regard to the purposes, while if the persons are not particularized the 
bequost is void ; fourth, there are purposes which are sinful with ‘us’ but 
kurbut with thom and beqnests for these are valid, according to Abd 
Hanifa, whother the persons be particularized or not, but void according 
to the Disciples when the persons are not particularized. Thus when a 
zimmt, being a Christian or a Jew, has directed by his will that slaves be 
purchasod and emancipated on his account, whother with or without a 
specification of individuals, or that a third of his property be bestowed 
in charity on beggars and the indigent, or oxpendcd in lighting the holy 
shrine or in making war against [infidel] Turks, the bequest is valid. And 
if a zimmi should bequeath a third of his property to mourners and singers 
the bequest is valid if they are particularized and it is a gift to them, but 
if they are not particularized it is void. And if the third is to be ex- 
pended in sending a set of Mussulmans on pilgrimage, or building a mus- 
jid for Mussulmans, and the persons are particularisod, the bequest is valid 
and a gift, so that they may perform the pilgrimage and erect the buildings 
or not as they please, but if the persons are not specified the bequest is 
void. If he bequeath a third of his property for the erection of a church 
or synagogue, or bequeath his mansion to bo converted into a church 
er synagoguo, the bequest according to the Disciples is void unless it 
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is for a particular class of persons when it is a gift to them ; but accord- 
ing to Abi Tlanifa it is valid under all circumstances. This, however, say 
‘our Shaikhs,’ is only when the erection is in the villages not in towns, the 
bequest in the latter case being inoperative.” 

“When an alien, who is a mustdmin, makes a bequest to a Moslom or a 
zimmi, it is valid for the whole of his property, unless his heir had come 
into tho Dér-ul-Islam or Mussulman territory with him, and in that case 
the bequest as to the oxcess over a third is dependent on the assent 
of the heir. But if he has no heir, it is valid as to the whole of his pro- 
perty in the same way as the will of a Moslem or zimmi is valid in the 
hike case. So also though he has an heir in the foreign country. If he 
has bequeathed only a part of his property, tho remainder is to be given 
to his foreign heir. If a zimmi bequeathes more than a third of his 
property or makes a bequest to one of his heirs, it is not valid as in the 
case of a similar bequest by a Moslem. But if he bequeath to a person 
of a different religion it is valid as in the case of inheritance. If, how- 
ever, the bequest is to an alien who is not a mustdmin it is not valid.” 

So also in the Hedaya :—“ If a Jow or a Christian, being in sound health, 
build a church or a synagogue and then dio, such building is an inheri- 
tunce according to all our doctors, becanse Abd Hanifa holds an erection of 
this nature to be eqnivalent to a wakf or pious appropriation, which (agree- 
ably to his tencts) is not absolute but descends to the heirs of the founder, 
and the two disciples on the other hand hold all such crections to be 
sinful in their nature whence they aro of no validity (as a public founda- 
tion), and therefore descend to tho heirs in the same manner as any other 
of the fonnder’s property. If a Jew or Christian will that, after his 
death, his houso shall be converted into a church or synagogue for a parti- 
cular set of people, the bequest is valid according to all our doctors, and 
takes effect to the extent of a third of the testator’s property becauso a 
bequest has two different characters—the appointment of a successor and 
an actual cndowment and the testator is competent to do either of these.” 

“Tf a Jew or Christian will that ‘his house be converted into a church 
or synagogue for a sect of people,’ withont specifying the particular sect, 
the bequest is valid according to Abii Hanifa. According to the two dis- 
ciples, on the contrary, it is not valid, for a deed of that naturo is in reality 
sinful, although it may appear pious to the testator; and a will fora sinful 
purpose is null because the execution of it would be a confirmation of sin. 
The argument of Abi Hanifa is that the founding of churches or 
synagogues is held by these persons to be an act af piety and as we are 
enjoined to leave them to the cxercise of whatever may be agreeable to 
their faith the bequest is therefore lawful in conformity with their belief.” 

“ Objection. What is the difference between the building a church or 
synagogue in the time of health and the bequeathing it by will that Abd 
Hanifa should hold it inheritable in the former instance and not in the 


latter ?”? 
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 Reply.—The difference is this: that it is not the mere erecting (of the 
church, &c.) which extinguishes the builder’s property, but the exclusive 
dedication of the building to the service of God, as in tho caso of mosques 
erected by Mussulmans ; and ag an infidel place of worship is not dedicated 
to God indisputably, it, therefore, still remains the property of the founder, 
and is consequently inheritable (in-common with his other effects)—where- 
as a bequest, on tho contrary, is used for the very purpose of destroying a 
right of property.” 

“The bequests of zimmis are of four kinds :—(1.) Those made for pur- 
poses held pious in their belicf but not in the belief of Mussulmans, such 
as the building a church or & synagogue (as already mentioned) or the 
slaughter of hogs to feed the poor of their sect, in which cascs Abii Hanifa 
holds the bequest to be valid in conformity with the faith of the testator, 
whereas the two disciples deem it invalid as being sinful. (2.) Thoso 
made for purposes held pious with Mussulmans but not with zimmis, such 
as the erection of a mosque, a pilgrimage to Mecca, or burning a lamp in 
a mosque, in all of which instances the bequest is invalid in conformity 
with tho belief of the testator according to all our doctors, unless, however, 
it be made in favour of some particular persons in which case it is valid— 
as under such circumstances it is an investiture, the mention of building a 
mosque or so forth boing considered merely in the light of a counsel—(in 
other words, as if the testator had bequeathed his property to particular 
porsons counselling them therewith to erect a mosque). (3.) Thoso 
made for a purpose held pious both by Mussulmans and zimmis, such as 
burning a lamp in the holy temple (of Jerusalem), or waging war against 
infidel Tartars which are valid whether made in favour of specific persons 
or not. (4.) Those made for purposes not held pious either by zimmis 
or Mussulmans, such as the support of singers, and dissolute women— 
which are invalid as being of a sinful tendency—unloss, however, they be 
made in favour of particular persons and then they are valid.” 

“Tf a Mustdmin bequeath the whole of his property to a Mussulman or 
a zimmi, it is valid, for a bequest of the wholo of an estate is deemed 
illegal only as it affects the right of the testator’s heirs, (whence it ig 
that if they assent such bequest is valid) ; but the heirs of the mustdmin 
are possessed of no cognizable rights, they being as it were dead so far 
as relates to the Mussulman government because of their being in a 
hostile country. Besides the property of a mustdmin is in security only 
in virtue of the protection he reccives from the State, which protection 
he enjoys in his own right, not in right of his heirs.” 

“Tf a Mustdmin bequeath a part of his property the bequest is executed 
accordingly and the remainder is transmitted to his heirs, notwithstanding 
they bo residents in an hostile country such being the law with respect 
to Mustdmins.” 

“Tf a Mustdmin immediately before his death, cmancipate his slavo or 
mako him a modabbir in tho Mussulman territory, it is valid, and the 
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slave is accordingly free, notwithstanding his value exceed a third of his 
master’s estate, for a bequest beyond a third of the property is deemed 
illegal only as it affects the right of the testator’s heirs, but a Mustd- 
min’s heirs possess no cognizable right as was already mentioned.” 

“Tf a Mussulman or zimmi make a will in favour of a Mustdmin it is 
valid, for a Mustamin so long as he resides in a Mussulman country is 
considered in the light of a zimmi and as tho exercise of generosity and 
benevolence in favour of such is therefore allowed to Mussulmans during 
life, it is also permitted them to extend such acts to a period after their 
death. (It is related by Abd Hanifa and Abd Yusuf that they held wills in 
favour of Mustdmins to be illegal because of their intention to return to 
their own country, and also because the Mussnlmans not only allow this 
but even do not suffer them to reside in their dominions, more than a year 
unless they submit to the payment of the capitation tax. The former is, 
however, the better opinion.)” 

“Tf a zimmi bequeath more than a third of his estate to a stranger 
or to an heir, it is not valid as being contrary to the laws of the Mussul- 
mans to which they have agreed to conform with respect to all temporal 
concerns.”’ 

“Jf a zimmi make a will in favour of an infidel of a different persuasion 
it is valid, because of the analogy of legacies to succession by inhcritance, 
all the different descriptions of those persons who disbelieve in the true 
faith being considered as of one class.” 

“If a zimmi residing in the Mussulman territory make a will in favour 
of a hostile infidel, it is not valid, for as inheritance docs not obtain 
between them because of the difference of country, it follows that a 
bequest from the one to the other is of no effect, bequest being similar to 
inheritance.” See also the Radd-ul-Muhtar, V, p. 683. 


Nore II. 
ACKNOWLEDGMENTS BY A SICK PERSON. 


‘“If a sick person make an acknowledgment of debt in favour of a 
strange woman or make a bequest in her favour or bestow a gift upon her 
and afterwards marry her and then die, the acknowledgment is valid, but 
the bequest or gift is void, for the nullity of an acknowledgment in favour 
of an heir depends on the person having been an heir at the time of 
making it, whereas the nullity of a bequest in favour of an heir depends 
on tho legatee being so at the time of the testator’s death as has been 
already explained, and as the woman was not an heir at the time of the 
acknowledgment, but had become so [by marriage] at tho time of the 
testator’s death the acknowledgment i is therefore valid, but the bequest is 
void and go likewise the gift, it being subject to the same rule as the 
bequest,.”’ 
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“Tf a sick person make an acknowledgment of debt due by him to his 
son or make a bequest in his favour or bestow a gift upon him at a time 
when the son was a Christian, and he [the son] afterwards, previous to 
his father’s death, became a Mussulman, all those deeds of acknowledg- 
ment, gift or bequest are void, the bequest and the gift, because of the 
son being an heir at the death of his father as above explained ; and the 
acknowledgment, because, although the son on account of the bar (namely, 
difference of religion) was not an heir at the time of making it still the 
cause of inheritance (namely, consanguinity) did then exist, which throws 
an imputation on the father as it engenders a suspicion that he may have 
made a false declaration in order to secure the descent of part of his 
fortune to his son. It is different in the case of marriago as above stated, 
for there the cause of inheritance (namoly, marriage) occurred posterior 
to the acknowledgment and had no cxistenco previous thereto, for sup- 
posing the marriage to have existed at the period of making the 
acknowledgmont, and that the wife, being then a Christian, should after- 
wards, before the husband’s death, become a Mussulman, in that case 
[the acknowledgment] would not be valid.” 
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CHAPTER XVIII. 


WHAT MAY BE DEVISED. 


Duenune Anything, moveable or immoveable, over which the 
XIV. —_ right of property may be exercised or which may form 
the subject of exchange or barter, or a fractional share 
thereof, or the usufruct of a thing, may be lawfully dis- 

posed by will. 

The Sharadya says :—‘‘ A bequest may be either of the 

Shiah Law. substance or the usufruct of a thing, but with regard to 
both, it is indispensable that they are such as can lawfully 
be possessed or enjoyed. Hence the bequest of wine, or 
a hog, or of a noisy or common dog, or of anything from 
which no benefit can be derived is illegal and invalid. 
But the bequest of trained dogs used for hunting or 
catching of game or for domestic purposes, such as guard- 
ing houses and watching in cornfields, is lawful.” 

A bequest remains valid and operative though the 
subject-matter should undergo a change or improvement 
after the constitution of the will; unless the alteration 
is so substantial as to give rise to the presumption that 
the testator, in making such change or improvement, 
intended revocation. 

In the same way, the legatee bears any loss or deteri- 
oration to which the property may have been subjected 
during the interval. Should any encumbrance have been 
created by the testator upon the property, the legatee 
will receive it subject to the same. Where a piece of 
land has been left to a person bv wastut and subsequent 


WHAT MAY BE DEVIBED. 


rule is that the land should, upon the decease of the 


testator, go to the legatee, and the house to the heir; both 
being co-proprietors with regard to their respective rights. 

If the testator, instead of building on the land be- 
queathed by him, pulls down the existing structures, 
houses, sheds, &c., the legatee will receive the land devoid 
of any erection. But if a building is bequeathed, and 
is pulled down subsequently by the testator, the legacy is 
adeemed and the wasiut becomes annulled ipso facto. 

The legacy of even a lawful object is void, if it is made 
on condition that the legatee should commit an unlawful 
act, for example, that he should set fire to any building 
or kill somebody, or prevent a person from going ona 
pilgrimage. When any property forms the subject of 
a hiba to which operation has been given it cannot be 
bequeathed. 

A testator, as we have pointed out before, has the 
power to dispose by will not more than a third of the 
property belonging to him at the time of his death. This 
is an invariable rule fixed by the Hadis, and there is a 
general consensus of opinion on the point among the 
jurists of the various schools. The author of the 
Multeka, the Hedaya and the Minh4j-ut-Talebin have 
laid down the principle in distinct terms, and the 
Mohakkik enunciates the rule as follows :—“ Further 
legacies, whether of substance or of usufruct, are re- 
stricted to one-third of the testator’s estate, and if the 
whole of his bequests should exceed that amount they 
are void as to the excess, unless allowed by the heirs. 
The third of a testator’s property, and consequently the 
extent to which he may lawfully bequeath out of it, is 
determined by its state at the time of his death, and 


1 Shardya. 


Shiah Law. 
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not by its state at the time of making the will. So 
that if a person, who was in good circumstances at the 
time of making his will, should be indigent at the time 
of his death, no regard is to be paid to his previous 
wealth in determining the amount of his valid bequests. 
In like manner, if he were poor at the time of making 
his will, and has become opulent at the time of his death, 
it is his latter condition, and not the former, that must 
determine the legal amount of his legacies.’”’ 

And these principles have been repeatedly affirmed by 
the courts of justice in this country. One difference, 
however, between tlie various schools is worthy of note. 
Under the Hanafi law, when a man having no heirs, be- 
queathes his whole estate, the bequest is valid, and there 
is no need of assent on the part of the bait-ul-mdl or 
public treasury, though it is the ultimus hares. Accord- 
ing to the Mihki and the Shdfei doctrines there is no 
power of constituting a universal legatee. Under the 
Shiah law the rule is the same. 

When the bequest is of a specific sum of money and 
the testator leaves actual property and outstanding debts 
due to him, the legacy is to be paid immediately, if it do 
not exceed a third of his assets; but if it excced a third, 
one-third is to be delivered to him, and as the debts come 
in he is entitled to take a third out of every payment 
until his legacy is paid in full.* 

Supposing the testator leaves two legacies to the same 
person, would both of them take effect ? Khalil ibn Ishak 
says both legacies would take effect if they are con:posed of 
different things, provided they do not together exceed a 
third of the estate, but if they are not different either 
in quantity or number, the last legacy will take effect. So 


1 Shariaya, p. 248. 
4 Radd-ul-Muhtar, V, p. 660; See Appendix, VII. 
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also the Alamgiri :—‘* When a person has said, ‘a sixth 
of my property to such an one,’ and then says at the same 
or a different meeting, ‘a third of my property to hin,’ 
and the heirs consent, he is entitled to a third of the 
property, that is, to no more than a third, though they 
consent, because the sixth is comprehended in the third, 
whether it precedes or follows. And if a person should 
say, ‘a sixth of my property to such an one’ and then say 
at the same or another meeting, ‘a sixth of my property 
to such an one’ he would have only one-sixth unless 
there is evidence that another sixth was intended.’” 

If a person were to bequeath a particular or deter- 
minate share of his estate and effects, reference would be 
made to what he leaves at his death, and not to his pos- 
session at the time of the bequest. But where a specific 
property or a determinate share thereof is bequeathed, 
e. g., a third of the testator’s flock, and the flock is destroy- 
ed before his death, the legacy falls to the ground. For, 
where the wasiut was respecting a particular share in a 
particular flock, the non-existence of that flock destroys 
the legacy, even though he may have acquired other 
flocks afterwards. But if he was not possessed of any 
flock at the time of the bequest, and subsequently ac- 
quired one, according to the approved doctrines, the 
legacy would take effect, for the legacy being demon- 
strative, effect should be given to it when the objects, from 
which the legacy should be paid, come into existence 
after the bequest.? If the testator were, however, to say, 
‘my executors shall give to so and so a sheep out of my 
property,’’ and there are no sheep belonging to the testator 
at the time of his death, the value of a sheep would be 
given to the legatee. But if he had said, ‘“‘ my executors 


1 Comp. the Radd, p. 660. 
* Ibid, 
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shall give Zaid a sheep out of my flock,” and he died 
without leaving any flock, the legacy would be void. This 
rule applies to all kinds of property.’ 

It often happens, as pointed out already, that the testa- 
tator, instead of leaving a legacy to a grandchild, simply 
provides by will that he should take a son’s share in his 


1 When a man who beqnenthes a third of his property has no property 
at the time of the bequest, the legatee is entitled toa third of whatever 
he may be possessed of at the time of his death. But if the bequest be 
specific or of some particular kind of property, as a third of his flocks 
and they all perish before his death, the legacy is void insomuch that if 
he should afterwards become possessed of other flocks, or another specific 
thing of the same kind the right of the Ilegatee would not attach to the 
subsequent acquisition, yet if he had no flocks at the date of the bequest 
but afterwards acquires them and then dies, the bequest is valid. And if 
he should say ‘a sheep from my property’ and liave none, the value of @ 
sheep must be given. If the beqnest were only of a sheep without the 
addition of words referring it to his property, the bequest, according to 
some would be valid, while according to others it would be invalid. But 
if the expression were ‘a sheep from iy flocks’ and the testator had no 
flocks there is no doubt that the bequest wonld be void. And in like 
manner with regard to other kinds of property such as cows, camels and 
the like. When a person says, ‘I have bequeathed to thee a sheep from 
my property,’ the bequest is not confined to the sheep, that he may have 
at his death, but applies to the sheep, that may be among his property 
at his death, and since this is the case if the testator should afterwards 
dic leaving property comprehendiny sheep with other things, the heirs 
are at liberty to give one of the sheep or its value. There is nothing in 
the books as to the shecp’s being of the best, worst or medium quality, 
bnt according to a report of Husn-bin-Ziad, the companions (of the Pro- 
phet) were of opinion that the heirs might in such a case cither give a 
sheep of medinm quality or its value. When a person says, ‘ My roan 
Turkish horse is a bequest to such an one,’ these words are held to refor 
to a horse then in his possession, not to one which he may afterwards 
acquire. So also, if the expressions were ‘my blind slave or my Sindian 
or Abyssinian slave’ ; while if the terms of the bequest were only ‘ my slave 
to such an one’ or ‘my Turkish horse to such an one’ withort further 
addition or qualification it would include his property, at the time and 
his subsequent acquisitions.” 

‘¢ When a person says, ‘ This cow for such an one,’ according to Abii Nusr 
the heirs would have no right to give its value, but if it were bequeathed 
to the poor it would be lawful for them to bestow its value in charity ;” 
Baillie, p. 646. 
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inheritance. Supposing then the testator leaves a son 
as his only heir, and the son consents, the inheritance 
will be divided between him and the grandson equally ; 
otherwise the legatee would take one-third and the son 
two-thirds. But if there be two sons, the assent of the 
sons is not necessary, and the property is divided in equal 
shares among the sons and the grandson. Similarly, if 
there be four sons and a grandson, and the testator leave 
a son’s share to the grandson, he takes a fifth. If a 
testator leave a wife, two sons and a daughter, and a 
grandson by a predeceased son, and will that the grand- 
son should take a son’s share in his inheritance, the 
division ‘would be made in the following way :— 


Wife =} 
Daughter = 
Each son = } 
Grandson = 
If there had been only one son, the wife would have taken 
Son = 35 
Daughter = 3% 
Grandson = ;*, 


Total = 38 = 1. 


We have seen, already, that when there are several 
legacies, all of the same degree of importance, which 
together exceed a third, according to the Sunni Law, 
all of them suffer a proportionate abatement. This is 
a general rule, subject however, to the exception that 
when the bequests are for the accomplishment of religious 
duties or pious purposes, they must be given effect to in 
their entirety in the following order :— 


Sunni Law. 
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(1) for purification ; 

(2) for prayers ; 

(3) for alms ; 

(4) for fasting ; and 

(5) for pilgrimage. 

This exception applies equally to works of a religious 
and pious character, though not of the same degree of 
importance as the fundamental religious practices. These 
works have to be carried into effect before the payment 
of legacies to individuals, and they are classified as fol- 
lows :— 

(1) Ransoming of prisoners. 

(2) Emancipation of slaves to whom freedom has been 
promised by the testator. 

(3) The payment of the dower due to the woman whoin 
the testator marries in his last illness and consummates 
the marriage. 

(4) The payment of the zakdt. 

(5) The payment of the zukdt-i-fitr and uzzha (Id and 
Buairam festivals). 

(6) The expiation for zilitr. 

(7) The expiation due for a vow. 

(8) Expiation due for the non-observance of the obli- 
gatory fast. 

(9) Emancipation of slaves. 

(10) Performance of the non-obhgatory pilgrimage. 

The Radd-ul-Muhtir has the following on this sub- 
ject :—It should be remembered that bequests are neces- 
sarily of two kinds, either entirely in favour of Almighty 
God, or for His servants, or for both jointly, and it is laid 
down that bequests in favour of Almighty God should 
have precedence over all others, for the legatee is One, but 
when the legatees are several, there is no precedence for 
one over the other. Therefore, when a bequest is for 
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human beings, no legatee can be preferred over another. 
For example, if a person make a bequest of one-third 
to one person, and then to another, both bequests would 
take effect, unless it is distinctly specified that either of 
them has preference over the other, or where it is a muhd- 
bdt or emancipation. But when a bequest is in favour of 
Almighty God, if all the directions are (1) for the per- 
formance of that which is farz (absolutely obligatory 
duties) as zakdt or hajj; (2) or for the performance of 
duties which are simply obligatory, such as the payment 
of expiations, fulfilment of vows, the Fitr alms; (3) 
or for the performance of nafliat, such as non-obligatory 
pilgriinage and alms to the poor,—then commencement 
should be made with that which the testator directed should 
be performed first ; but if they are all mixed together, then 
commencement should be made with those which are abso- 
lutely obligatory, whether the testator mentioned them first 
or not ; then with the wdjibdt, the simply obligatory, and the 
third will be applied proportionately in fulfilment of the 
testator’s last wishes ...... Consequently, if a man were to 
say that a third of his property should be applied to 
defray the expenses of hajj, zakdt, expiations and of Zaid 
the third will be divided into four shares, Zaid will get 
one share and the remaining three shares will be applied 
to the three purposes respectively. But if the person 
for whom the legacy is intended is not specified such as 
the poor, there will not bea division into four shares 
for all belongs to God, and the most obligatory duties 
will be discharged first." According to the Shiah law 


1 Sce the Alamgiri, VI, pp. 177-178, where also the question is fully 
discussed. ‘‘ When the logacics have been added up,” says the Fatdéwa-i- 
Alamgiri, “and tho third of the estate is sufficient to mcct them all, they 
are all to be paid out of it, whether they be bequests to Almighty God or 
to mankind. By bequests to Almighty God are to be understood § bequests 
of approach,’ or which are the means of drawing nigh to Him, such as the 
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‘‘when a person has bequeathed property for the per- 
formance of certain duties some of which were incum- 


obligatory hajj or pilgrimage to Mecca, the zakdt, fasting, prayers, oxpia- 
tions, vows, sadkat-ul fitr and uzzha non-obligatory hajj and fasts, the 
erection of musjids and the like. And by bequests to mankind are to be 
understood, such as bequests to Zaid, Bakr and Khilid. All the legacies 
are to be paid in like manner, when, though tho third of the cstate is 
sufficient to meet them, they are allowed by the heirs. If tho third of tho 
estate be insufficient to mcet all the legacies and they are not allowed by 
the heirs, then it is to be considered whether they all be to Almighty God 
or all to mankind or some be of one class and some of the other. If they 
are all to Almighty God, then it is further to be considered either whether 
they all furdiz, [that is, obligatory duties], or wd jitdt, [that is, things which 
though not actually obligatory are yet incumbent], or (nawdfl which are 
voluntarily assamed obligations], or whether they are partly of one kind 
and partly of another. When they are all equally prescribed or appointed 
duties, beginning is to be made with that which the testator began 
with; when the bequest is for hujj and zakit, a commencement is to 
be made with the former though it were verbally last. It has been 
said with regard to hajj and zakdt that they both take precedonco 
of expiations, and expiations take precedence of the  sadkat-i-sitr 
(or alms of the fitr) and these of sacrifices, though sacrifices are also 
wijib [or necessary] according to us. With regard to tho alms in 
question all are agreed that they are wdjibdt, but whether sacrifices 
be so is a point that is still within the province of ijtihdd or juridical 
discussion and what all are agreed about is still stronger. Thus, also, the 
alms of the fitr are preferred to expiation of the fitr in the month of 
Ramzan. And it has been said that the former have also precedence of 
vows, and vows of sacrifices, and these of nawé/fil or voluntary obligations. 
In all this that has been said it is assumed that there are no legacios of 
emancipation to take effect at once during death-sickness and no eman- 
Cipation dependent on death, which is fudbir. Uf there be any such they 
have preference, for these emancipations do not admit of being revoked, 
and are therefore stronger and entitled to prefcrence. A bequest of 
emancipation, if it be wiéyib or necessary as an expiation, is like other 
expiations of which we have spoken already, buat if they are not wijib 
their effect is like that of spontaneous bequests to the poor, the building 
of musjids, voluntary pilgrimage and the like.” 

** When the legacies are partly to Almighty God and partly to mankind, 
as for instance, to a class of persons, the portion of the lattcr is to be 
taken out of the third and to be divided among them without preforence 
of any over the others and with regard to the portion of Almighty God 
it is to be applicd first to furdiz, next to wijibdt and then to nawdfil. And 
if with the legacics to Almighty God there is a legacy to one person in 
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bent on the testator and others only discretionary, they are 
all to be carried into effect if a third of his estate be 
sufficient for the purpose.” If the third be not sufficient 
and the heirs should refuse their consent, those duties that 
were incumbent on the testator must first be discharged 
out of the general mass of his estate and then the others 
out of a third of what remains, beginning with the first 
mentioned by the testator and so on in order. If none of 
the duties are of an incumbent nature but merely op- 
tional, they can take effect only to the extent of a third 
of the estate, and are to be discharged beginning with the 
first mentioned by the testator and so on in order until 
the third is exhausted. 

particular, each of the kinds of approach is to be treated as single. Thus 
if one were to say, ‘ A third of my property in hajj, zakdt, expiations and 
to Zaid,’ the third would be divided into four portions—one for Zaid, one 
for hajj, one for zakét and one for expiations.”’ 

* When all the legacies are to mankind, preference is to be given to the 
strongest, so that if there be among them an emancipation to take effect 
immediately, it is to have the precedence; but if all are equal in strength, 
each is to rank for its amount against the third of the property without 


any regard to the order in which they may have been mentioned by the 
deceased.” : 
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CHAPTER XIX. 


Srcrion I. 


THE LEGAL EFFECT OF A WASIUT. 


Wasiut is defined as the conferment of a right of 
property (¢amlz/-) ina specific thing or in a profit or advan- 
tage, to take effect after the death of the testator. ‘‘ It 
is proper for a man to make a will when there is no right 
against him on the part of Almighty God, but it is an 
incumbent duty to do so when there is such a right, as 
for instance, when he has omitted to pay his zakdt, or 
to fast, or to perform the hajj or pilgrimage to Mecca, or 
to say the prescribed prayers.”’ 

Any expression which signifies the intention of the 
testator is sufficient for the purpose of constituting a 
bequest. Examples of this are given in detail in the 
Alamgiri' :— 

“When a person has said, ‘this my slave to such an 
one, and this my mansion to such an one,’ without using 
the word bequest, and there is no mention of bequests 
nor of the words ‘after my death,’ the expressions con- 
stitute a gift both by analogy and on a favourable con- 
struction, and if possession be taken during the life of the 
donor the gift is valid, but if possession is not taken of 
it till after his death the gift is void. Ifa person should 
say, ‘I have bequeathed that a third of my mansion be 
given to such an one after my death,’ this is a bequest 


* Alamgiri, VI, p. 145. 
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and possession during the lifetime of the testator is ails 
unnecessary. So also when one, whether in sicknessor — 
in health, has said, ‘if any event should happen to me, 

then such thing to such person’ this is a legacy, death 

being understood by ‘us,’ as the event alluded to. So 

also if he should say, ‘to such an one a thousand dirhems 

from my third,’ this would be a bequest though no allusion 

is made to death. But if the words were ‘to such an 

one from my property,’ or ‘from the half’ or ‘ the fourth 

of my property,’ they would be of no effect unless uttered 

in connection with bequests in which case they would 
constitute a legacy. When a person has said, ‘if I die 

on this my journey, to such an one there is against 

me a debt of a thousand dirhems,’ it is a bequest out of 

his third.”’ 

Under the Shiah law there are certain rules relative  gyiah Jaw. 
to ambiguous legacies, which are deserving of notice, ea 
though in their application they will need some modi- 
fication in view of the different conditions of society 
prevailing in our time :— 

‘““ When a person has bequeathed a juzz, or part of his 
property, there are two traditions as to the proper inter- 
pretation of his words. Of these, the most authentic 
assigns a tenth of the testator’s estate to the legatee ; 
but according to the other, he should receive only a 
seventh of the third. If, again, he should bequeath a 
‘‘ saham,”’ or share, the proper interpretation is an eighth ; 
while if it were a shai, or a thing, it should be interpreted 
as meaning a sixth.” 

“If a person should make a bequest for several pur- 
poses, of which the executor has forgotten one or more, he 
should dispose of it in some good or proper way, although 
some of our lawyers have expressed an opinion that it 
should fall back into the deceased’s inheritance.” 
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‘“< If a person should bequeath a particular sword which 
is in a scabbard, the scabbard and mounting or ornaments 
are included in the bequest. In like manner, if a person 
should bequeath a box containing clothes, or a boat or 
vessel which has merchandise on board, or a bag con- 
taining linen, in all these cases, the things actually 
bequeathed, and the other things contained in them, are 
included in the legacy. Some jurists, however, hold 
another view, though it does not deserve much con- 
sideration.” 

<< Tf a person should make a will“excluding some of his 
children from their share in his succession, the exclusion 
is not valid. But whether his words are to be treated as 
entirely inoperative is a question on which there are two 
opinions. According to one of these, they are quite futile 
and of no efficacy whatever; but, according to the other, 
the same effect should be given to them as in the case of 
the bequest of the whole of a person’s estate to a stranger, 
excluding his heirs, when the bequest is valid as far as 
a third of his property, and the heirs have their legal 
portion ‘the remaining two-thirds. The first opinion, 
however, appears to be better founded in law, though the 
other is supported by a tradition which is now rejected.”’ 

‘If a person should make a bequest in terms so ambi- 
guous that the law affords no interpretation of them, it 
must be left to the heir to explain them as he may think 
proper.” 

‘“‘ It is preferable that legacies should be kept below a 
third of the testator’s property, and consequently the be- 
quest of a fourth is better than that of a third and of a 
fifth better than of a fourth.” 

“In cases of ambiguous legacies, like the preceding, if 
the legatee should demand ary particular thing as being 
conveyed in the testator’s meaning, the statement of the 


THE REVOCATION OF WILLS. 525 


heir would be preferred. If the legatee should still insist 

; XIV. 
upon it, the heir would be required to confirm his state- — 
ment by his oath not otherwise.” 


Section II. 


THE REVOCATION OF WILLS. 


A will is essentially revocable in its nature. It may Revocation 
be revoked at any time, even during the last illness of the ° wills. 
testator. 

Revocation may be either express or implied, made either 
directly or indirectly. Itis express when the testator re- 
vokes the wasiwt in express terms. It is implied or in- 
direct when the testator indicates by his conduct or his 
subsequent acts that he does not intend to maintain 
the legacy.! “ Every act the effect of which is to ex- 
tinguish the proprietary right in any property, when 
comiitted by a testator in respect of the subject of a 
bequest, causes revocation; and in like manner every act 
of the testator which occasions an addition to the subject 
of a bequest, when it cannot be delivered without the 
addition, has the effect of revoking it; similarly any 
disposition subsequently made to which operation is given 
has also that effect.’”® 

As regards the mode and capability of revocation, be- The differ- 


Oa t modes i 
quests are usually divided into four categories; the first Which revocn- 


tion may be 


1 Sometimes the attempt to convey may have the effect of revoking a eae 


devise though owing to some want of formality the conveyance itself 
may not take effect. But where the conveyance is initially invalid, for 
example, when it has been executod by a person who was under an incapa- 
city it will not act as a revocation. 

2 Alamgiri, VI, p. 143; Baillie, p. 628; Radd-ul-Muhtar, V, p. 647. 
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can be revoked either in express terms or by implication, 
z. €., by conduct. The second kind may be revoked only 
by express words. The third by conduct only; and the 
fourth cannot be revoked at all. The first kind of be- 
quests consists of specific legacies which can be revoked 
by an express declaration of the testator to that effect, or 
by his selling or transferring the subject of the bequest 
in such a manner as to place it beyond his power to can- 
cel or reverse the transfer. The second kind of bequest 
is where the testator bequeathes a third or fourth share 
of his property to any person. In such a case, the lega~ 
tee is entitled to that particular share in any property 
which might be left by the testator at the time of his 
death, and consequently unless a revocation of the be- 
quest is made in express terms, the legacy will take effect. 
The third kind of bequest is qualified emancipation which 
can be withdrawn only by express conduct. The fourth 
kind of wasiut, which cannot be cancelled either expressly 
or impliedly, is absolute emancipation. 

According to Aba Hanifa, whose opinion is law, a mere 
change in the shape of an article effected at the instance of 
the testator does not amount to a revocation. For exam- 
ple, if a person were to bequeath to another a piece of 
silver which he subsequently made into a ring, this is not 
a revocation of the bequest according to Abi Hanifa, 
though according to Abi Yusuf and apparently Moham- 
med it would be so. If a person should sell a specific 
thing which he had bequeathed and then repurchase it, 
or make a present of it and then revoke the gift the be- 
quest would continue valid. “The slaughter of a be- 
queathed sheep is the revocation of a bequest of it, but 
the washing of a bequeathed garment is not so.” The 
mere denial of a bequest does not, according to Abu 
Yusuf, amount to a revocation, but Mohammed holds a 
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different view. If the testator were to say the legacy 
left by him to A or B was void, it would have the effect of 
revoking the will though it would not be so, if he merely 
said it was unlawful (hardm) or usurious. 

If a testator were to devise a specific thing to A. and 
afterwards to B., the subsequent devise does not neces- 
sarily avoid the first. If it appears from the phraseology 
used or otherwise, that the intention of the testator 
was to give the subject of the bequest to both legatees 
jointly, effect will be given to such intention.' But if it 
appears that the intention was to give the legacy to the 
second legatee by cancelling the first bequest, it would 
amount to revocation. The general rule, however, is that 
the last legacy takes effect.? 

If the second legatee were dead at the time when the 
subsequent bequest was purported to be made, the first 
bequest would remain valid by reason of the second 
being void, while if the second person were living at the 
time when the bequest was made and should subsequently 
die before the testator, both legacies would be void and the 
subject of the bequest would revert to the heirs of the 
testator. 

Under the Hanafi law the pledging of a property will 
not avoid the bequest,’ for it does not extinguish the 
right of the proprietor in the subject of the pledge; 
the right of the testator to redeem would devolve on his 
death to the legatee ; in other words the legatee takes the 
devised property cum onere.4 But the testator may, whilst 

1 Alamgiri, VI, p. 144. 

2 Radd-ul-Muhtar, V, pp. 657, 658. 

2 According to the Alamgiri the pledge of a slave already bequeathed 
amounts to a revocation; but this effect is restricted to the special 
kinds of property analogous to the property referred to here. 

4 This is different from the English law when the legatee, unless a con- 


trary intontion appeared, was entitled to have the estate disencumbered 
out of the personal estate of the testator not specifically bequeathed, 
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creating the mortgage, use terms expressly from which 
a distinct revocation of the previous devise may be 
clear. 

If one should bequeath a mansion and then white-wash 
it or pull it down, that would not amount to a revoca- 
tion, but if he were to plaster it over with earth, that 
would be a revocation if done “ largely.’’ If he should be- 
queath land and sow it with vegetables that would not be 
a revocation, while if he makes a vineyard of it or plants 
trees on it, the bequest would be revoked according to 
Kazi Khan.!} 

Similarly, under the M4liki and Shafei law, among the 
various acts by which a wasiut is indirectly revoked are 
the sale and gift of the subject of the bequest. 

The Mohakkik gives the Shiah principles in these 
terms :— 

“A wasiut is an akd jdiz on the part of the testator 
whether it be [the bequest] of property or the nomina- 
tion of a walt ; and it may be revoked during his lifetime 
either by express language or by any act which ignores or 
contradicts the wasiut. Thus, if the testator should sell 
the subject of the bequest or by another will direct it to 
be sold or should bestow it in gift putting the donee in 
possession of it or should pledge it, every such act would 
amount to a revocation. In like manner, if he should 
make such a use of it that it could no longer be called by 
the same name; as for instance, if he had made a bequest 
of grain and afterwards ground it into flour or meal, or a 
bequest of flour or meal and then converted it into leaven 
or bread, this would be a revocation of the bequest. Fur- 
ther, if a person should bequeath a quantity of oil and 
afterwards mix it with some of a better quality, or of 
grain and then mix it with some of another species 80 as 

1 See Appendix VIII. 
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to remove the possibility of distinguishing and separating 
one from the other, that likewise would be equivalent to 
a retractation of the bequest. Whereas if he should 
make a bequest of bread and subsequently break it into 
crumbs there would be no revocation of the legacy. ”’! 
The validity of a wasiut is submitted to another for- 


LECTURE 
XIV. 


The accep- 
tance of a 


mality, namely, the implied or express acceptance of the legacy. 


wasiut by the legatee. ‘The acceptance of a bequest,” 
says the Maliki lawyer, “is a necessary condition ;” and 
the Hanafi jurist lays down that “in default of acceptance 
a wasiut is null.” Similarly, under the Shiah Law the 
acceptance of the legatee is required to vest the legacy 
in him. But there is considerable divergence between 
the Shiah school on one side and the Hanafi on the other 
regarding the period when the acceptance should be 
made. 

According to the Shiah doctrines an acceptance before 
the death of the testator is lawful, though it is discre- 
tionary with the legatee. An acceptance u/ter the testa- 
tor’s death is conclusive, even though it should be delayed 
for some time after the occurrence of that event, provided 
there was no rejection on the part of the legatee after the 
testator’s decease and before acceptance. But when the 
rejection was during the lifetime of the testator, the legacy 
may still be accepted after his death, as such a rejection 
has no effect in law. But if rejected after his death 
without having been accepted, the legacy is cancelled. A 
wasiut would similarly be, cancelled if rejected by the 
legatee even though possession had been actually taken, 
provided there was no acceptance. Where there has 
been no possession, but the legacy is rejected after the 
testator’s death as well as the legatee’s prior acceptance, 
it is cancelled, according to some of the jurists, while 

1 Shardya, p. 247. 
67 
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others maintain that it is not, and this opinion is more 
approved. If, however, there has been both acceptance 
and possession and the legacy is subsequently rejected, 
there is no doubt that the rejection is ineffectual and 
the legacy is not cancelled according to all the jurists, 
because the right of property has then become already 
established in the legatee. 

If a legatee should reject part of a bequest and accept 
the remainder, such partial acceptance would be valid and 
his right established to that extent. If a legatee should 
die before acceptance, his heirs take his place and may 
accept the bequest.1 

According to the Hanafi Law an acceptance before the 
death of the testator is of no effect. The bequest may be 
accepted either expressly or by implication. If the legatee 
died before expressing either rejection or acceptance of the 
bequest, his death becomes, and would be presumed to 
amount to, an acceptance and his heirs would inherit 
the legacy. There is this difference between a testate and 
intestate succession,—that an heir enters upon the posses- 
sion of inherited property without acceptance, but a legatee 
does not enter upon the possession of bequeathed property 
without acceptance. The acceptance of a bequest must 
be made after the death of the testutor insomuch that if 
it be accepted or rejected during his life either act is 
void and the rejector is still at liberty to accept after the 
testator’s death. 

The legal effect of a bequest is to confer on the legatee 
a new right of property in the same way as in the case of a 
gift, and the bequest becomes vested in him by acceptance, 
so that if he accept after the death of the testator his 
ownership of the thing bequeathed is established, whether 
he take possession of if or not; and if he rejects the be- 


1 Jawahir-ul-Kalam. 
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quest it is cancelled. But when a bequest is made to 
a body of people such as the poor, or is in favour of a 
religious or pious purpose, the acceptance of the legatee 
is presumed. 


Srcrion ITI. 


THE WASIUT OF USUFRUCT OF LANDS, 
GARDENS, HOUSES, TREES, &c.1 


As pointed out already there is no rule against perpe- 
tuities under the Mahommedan Law. So long as com- 
mencement is made, in the case of a settlement or devise, 
with a life in being, it is not necessary that the persons 
who take the remainder should be in existence. 

Accordingly, one may lawfully bequeath to another, for 
a limited period or in perpetuity, the produce (ghallat)? of 
lands and gardens, the rent or occupancy of a house, the 
use of animals or trees, the service or earnings of a slave, 
d&c. 

If the term for which the bequest is made is indefinite, 
it will be regarded as made in perpetuity.’ 

The effect of such a bequest is to detain the subject 
thereof in the ownership of the testator’s heirs and 
to give to the legatee only the right to take its profits 


* The title of this chapter inthe Alamgiri (Vol. VI, 188), furnishes a 
sufficient indication to the scope ,of the provisions of the Arabian Law 
regarding the bequests of usufruct: 

» doyett, 


See also, Radd-ul-Muhtar, V, p. 678. 

2 Radd-ul-Muhtir, V, p 677. See also 4 Hed. Ch. V, Bk. II, p. 527; 
the term ghallat is a generic expression and includes produce, rent, 
income, profits of all kinds, the service of slaves, &c. ; Jima-ul-Lughat. 

3 Radd-ul-Muhtar, V, p. 679. 
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‘in the same way as a person in whose favour a 
been made.”’ 

The bequest may be for a particular year, e. g., the 
year of the Hegira 460. If the year is past at the time 
of the testator’s death, the bequest is void. If a portion 
only of the year has expired, it will take effect with respect 
to the unexpired portion. 

If the subject of the bequest falls within the third of 
the testator’s estate, its usufruct will be given to the 
legatee, in accordance with the use thereof provided in 
the wasiut. For example, if the bequest is of the right of 
occupancy of a house, and the house falls within the dis- 
posible one-third, it will be made over to the legatee for 
use and occupation.’ If the rents and profits of the house 
alone are bequeathed, the legatee will get the same but 
will not be entitled to occupy it. If the subject of the 
bequest exceeds the third, the legatee will get the benefit 
of that portion which is covered by the third. Where 
the bequest is of the use of some property which is in its 
nature impartible, the legatee will have the right to its 
service or use for one period and the heirs for double 
that period. The example given in the Alamgiri of a 
slave explains this principle thoroughly :— 

“If the slave does not come within a third of the pro- 
perty he is to serve the legatee for one day and the heirs 
for two days alternately, until the completion of the year, 
and when it has been completed he is finally to be deli- 
vered up to the heirs. If one year in particular be speci- 
fied and the slave falls within a third of the property, or 
the legacy is allowed by the heirs, he is to be delivered up 
to the legatee to serve him for a whole year and then to 


1 Similarly if the wasiut is’ of the service of a slave, and the slave 
falls within the third, the slave will be made over to the legatee for the 
period fixed. 


THE WASIUT OF USUFRUCT OF LANDS. 533 


be restored to the heirs. If he does not come within a 
third of the property, and the legacy is not allowed by the 
heirs the slave is to serve the legatee for one day and the 
heirs for two days alternately for three years, and when 
the three years have passed the bequest is fulfilled by the 
service. If the legatee should die the slave reverts to the 
heirs of the testator, and if he die in the testator’s life- 
time the bequest is void.” 

If the legatee should die before the expiration of the 
term limited for the bequest, the subject of the legacy 
would immediately revert to the heirs of the testator. 
If the legatee dies during the lifetime of the testator the 
bequest at once falls tothe ground. The testator may be- 
queath the usufruct of a thing to one person and the cor- 
pus to another; and if the subject of the bequest falls 
within the disposible third, each legatee is entitled to his 
particular bequest. And if the bequest of the usufruct 
is absolute, the legatee is entitled to hold possession of the 
subject till his death, after which it is to be transferred to 
the legatee of the corpus if he be alive; if not, it is to 
be transferred to the heirs of the testator.! 

When the bequest is of the rents and profits of a house 
and the legatee wishes to occupy it himself he cannot law- 
fully do so.2 “If the bequest be of the occupancy of a 
mansion and there is no property besides, the legatee may 
occupy a third of the mansion and the heirs have no right 
to sell the two-thirds of the mansion in their possession. 
Neither is the legatee of*the occupancy of a house en- 


1 Radd-ul-Muhtar, V, p. 679. 

2 Radd-ul-Muhtar, V, p.679. According to Allamah Sharniblalieh, there 
seems to be some difference of opinion on this point, and he himself up- 
holds its validity. 

3 According to the Zahir-ur-Rawiyet, the heirs are not entitled to sell 
the two-thirds share allotted to them, for that would be prejudicing the 
interest of the usufructuary legatee. Abi Yusuf scems to think such 
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ue titled to let it,! nor to remove the slave whose services are 
—— bequeathed from the testator’s place of residence to 
another, unless the legatee and his family (ahl) are in 
the latter place when the slave may be taken there for 
the purpose of serving them.’? The reason of this deci- 
sion is, that the bequest must take effect and be executed 
in conformity with the intent of the testator and in a 
case where the family of the legatee reside in the same 
place with the testator, his intention is that the legatee 
shall avail himself of the service in that place, but where 
the legatee resides in a different city, the testator’s in- 
tention must be presumed to be that the legatee should 
have the slave’s services there. 

When the occupancy of a house is bequeathed toa 
person without any limit of time, he is entitled to it as 
long as he lives. And when the income is bequeathed, if 
the house falls within a third, though the income may 
exceed the same, stillit would be valid. Similarly, with 
regard to the earnings of a slave, or the produce of the 
testator’s garden or anything else. When a bequest is of 
a slave to serve the legatee until he can do without those 
services,—if the legatee is a child, the service is to conti- 
nue till he is of age; if he is adult and poor the service is 
to continue until he is able to buy a slave to serve him ; 
but if he is adult and rich the legacy is void. 

If a person leave one year’s earnings of his slave or 
income of his house to another, and he have no other 
property except such house or slave, the legatee in that case 


sale lawful. The doctrine in the Zdhir-ur-Rawiyet is more approved. 
“ Besides,”’ says the Hedaya, “the legatce has a controlling power over the 
heirs with respect to their portions, so far as to rostrain them from exce- 
cuting any deed which may injure his share.” 

1 According to the Shafcis he is entitled to do so. 

2 Radd, V, p. 680. 

5 This is according to the Alamgiri. 
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receives one-third of a year’s earnings or income, because 
such income, as being property, is capable of division. But 
the legatee cannot require the heirs to make a partition of 
the house in order that he may himself collect the rent of 
his own share, (viz., the third). 

When the bequest is of the produce of the testator’s 
garden, the legatee is entitled to the existing and the 
future produce. But when the bequest is of the fruit of 
his garden in perpetuity, the legatee is entitled to the 
fruit thereof until his death. But if the word abad or 
for ever is not used, and there is fruit in the garden on 
the day of the testator’s death, the legatee is entitled to 
it to the extent or value of the disposible third, but he 
is not entitled to the future fruit, it being supposed that 
the intention of the testator was to give one set of fruit. 
But where there is no fruit in the garden on the day of 
the testator’s Ceath, the bequest takes effect on the fruit 
which comes into existence subsequent to the death of the 
testator but prior to that of the legatee.1 When a be- 
quest is of something which is an accretion to something 
else, the specific accretion in existence at the time of the 
testator’s death will be given to the legatee, though the 
words “ for ever’’ may have been used. This is different 
from the legacy of the rents and profits.? 

If the legacy be of the third of the imcome of a house, 
according to Abi Yusuf, the heirs may partition the house, 
viving the legatee a third. If the third yields any income, 
the legatee gets it, while-if it is not productive he has 

1 Alamgiri, VI, p. 148; Rudd, V, p. 681; Hedaya, IV, p. 527. 

* The reason of this is explained in the Radd. In the Alamgiri the rule 
is stated thus :—When a man has bequeathed to another the wool of his flock 
or their progeny or milk for ever and has then died, the legatce is entitled 
only to the wool that may ke on their backs or the young that may be in 


their bellies, or the milk that may be in their udders—whecther he say 
‘for over or not.” 
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nothing. The heirs may also sell him their two-thirds, 
whether before or after the partition. 

When the bequest is of the produce of a piece of land 
and there are no trees upon it and no other property be- 
sides, the land is to be let and a third of the rent given 
to the legatee. If there be palm or other trees on the 
land, a third of the produce is to be given to him and the 
land, is not to be given out in muzdribat.! 

When the bequest is of the produce of a garden, the 
legatee may purchase the garden from the heirs of the 
testator, but that would cancel the legacy. In lke 
manner, if they satisfy him with something else, he may 
surrender his third of the produce and release them from 
it. So also the occupancy of a house or the service of 
a slave may be lawfully compounded for, though a sale 
to an outsider of these rights is not lawful.? 

A bequest of the income of a house or the earnings 
of a slave to the poor generally is lawful, but a bequest of 
the occupancy of a house or of the service of a slave to 
the poor is not lawful unless the persons are particularized. 

When a bequest is made of the principal and the 
accessory to two persons respectively in one and the same 
will, each legatee takes the legacy specifically given to 
him. For example, if the testator were to say, “I give 
this ring to so and so and the stone to so and so.”’ 

But when one of the declarations 1s separated from the 
other, though the effect is the same according to Aba 
Yusuf, according to Mohammed the legatee of the princi- 
pal is exclusively entitled to the principal and the two 
legatees are partners in the accessory. 

The following is important as showing how effect is to 


1 Muzdribat is the arrangenfont by which the cultivator and landlord 
divide the produce according to certain shares. 
* Radd, V, p. 681. 
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be given to two legacies respecting the same article, one 
arising out of the other. “If a person should bequeath 
‘this slave to one and his service to another,’ or ‘ this 
mansion to one and its occupancy to another,’ or ‘this 
sheep to one and its wool to another,’ both persons 
being specified, each legatee takes what is bequeathed to 
him and there is no difference of opinion on this point, 
whether the bequests are made separately or together. 
But if a beginning is made in these cases with the acces- 
sory, and the principal is then bequeathed, as, for instance, 
if the service of the slave is first bequeathed to one person 
and then the slave to another, or the occupancy of a 
mansion to one person and the mansion itself to an- 
other, or the fruit to one and the tree to another, 
it is only when the bequests are made connectedly that 
each legatee is entitled to what has been named for him 
specially, for if they are mentioned separately the legatee 
of the principal is exclusively entitled to the principal, 
and the accessory belongs to them both in halves. And 
if a mansion is bequeathed to one person and a particular 
apartment in it to another, the apartment 1s to both in 
equal shares. Soalsoif a thousand dirhems are bequeathed 
to one person and a hundred out of them to another, the 
legatee of the thousand is entitled to nine hundred ex- 
clusively, and the hundred is to be equally divided between 
them, and in this there is no difference of opinion.”’ 

When the bequest is of the use of the young of an 
animal which is unfit for service, the person in whom the 
right to the substance of the thing is vested is bound to 
maintain it. So, also, when the produce of palm-trees has 
been bequeathed to one person for ever, and the trees 
themselves, being yet immature, to another, the latter is 
liable for the expense of watering and tending them until 
they arrive at maturity and are in bearing, after which 
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the liability is on the former, and when they have begun 
generally to bear,though they should subsequently fall off 
and produce nothing, the legatee of the produce would still 
be liable for the expense, in the same way as a legatee of 
service is liable for the maintenance, “ both during night 
and day though the slave sleeps and does no work during 
the night.” 

If twenty dirhems a year are bequeathed to a person 
from the produce of a garden, which is sometimes more 
productive and sometimes less, the legatee is entitled to 
have a third of the produce appropriated or set aside every 
year, and twenty dirhems out of it applied to his mainte- 
nance so long as he lives. Similarly, if a person were to 
declare that A should get a monthly sum for his support 
out of the testator’s property, however smal] the allow- 
ance may be, a full third of the property must be appro- 
priated or put aside that the legatee may obtain his 
monthly maintenance as directed by the testator. 

If a testator should bequeath a third of his property to 
one person, five dirhems a month for maintenance to an- 
other so long as he lives, and five dirhems a month for the 
maintenance of a third person so long as he lives, and the 
heirs allow all the legacies,—the estate is to be divided, 
according to Abu Hanifa, into nine parts, one of which 
is to be given to the legatee of the third, and the remain- 
ing eight to be appropriated for the other legatees, 
four parts each; but, according to Abi Yusuf and 
Mohammed, the property ig to be divided into seven 
parts, whereof one is to be given to the legatee of the 
third, and the remaining six to be appropriated for the 
other legatees, three for each. This principle applies 
to those cases where the heirs allow all the legacies. 
But now suppose that fhey do not assent, in such case 


1 Alamgiri, VI, p. 150; Radd, V, p. 680. 
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the division is to be into seven parts as before accord- 
ing to Abi Yusuf and Mohammed; but according to 
Abia Hanifa, the case is to be treated as if all the legatees 
were equally entitled to the third, which is consequent- 
ly to be divided into three parts among them. Under 
these circumstances, if both the annuitants should die be- 
fore the fund is exhausted the surplus is to revert to the 
legatee of the third; and if one of them should die, the 
surplus is to be divided and one share given to the legatee 
of the third and the other reserved for the surviyor, 
according to Abi Hanifa; while according to the Dis- 
ciples only a fourth is to be given to the legatee of the 
third and three-fourths is to be reserved for the survivor.! 

If the testator should bequeath five dirhems a month 
for the maintenance of A so long as he shall live and 
ten dirhems a month for the maintenance of B and C 
so long as they shall live, (whether jointly or separately,) 
and the heirs allow the legacies, the property is to be 
divided into two equal shares, one half to be reserved for 
A and the other half for B and C, for A is to be con- 
sidered as a legatee of the whole, and Band C are to 
be considered togethér as one legatee of the whole, so 
that the property is to be divided between them in halves 
according to all opinions; and if A should die, what 
remains is to be reserved for Band C and ten dirhems 
a month applied to their maintenance, and if one of them 
should die before A the share set apart for them together 
would be applied for hisesurviving co-legatee and five 
dirhems would be given for the latter’s maintenance every 
month. If the heirs do not allow the legacies, a third of the 
property is to be divided, by general consensus, into halves, 
one-half of the third being set apart for A and the other 
half for Band C. Butifa person were to bequeath out of 


1 The views of the Disciples is adopted for the fatwa. 
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Lecture the third of his property a maintenance of four dirhems a 
mk month to A. so long as he shall live, and a maintenance 
of ten dirhems a month to B and C solong as_ they 
shall live, and the heirs allow both legacies, one-third 
of the property is to be appropriated for A and another 
third for B and C jointly and on the death of A, the 
third set apart for him, or so much thereof as is not ex- 
hausted, reverts to the heirs of the testator; and if either 
B or C should die, what remains of his share is to be 
reserved for his co-legatee, and when the other dies if any- 
thing should remain, it is to revert to the heirs. If the 
heirs do not allow the legacies, the third is to be divided 
into halves and one half of it is to be reserved for A and 

the other half for B and C. 

According to Mohammed when a bequest is in the fol- 
lowing terms, “‘I bequeath my third to be set apart 
for Zaid, that he may have four dirhems out of it for 
his maintenance every month so long as he lives, and 
I bequeath my two-thirds to Bakr and Amr that they 
two may have ten dirhems laid out for maintenance 
every month as long as they live,”’ and the heirs allow 
the legacies, a full third of the property is to be de- 
livered up to the first legatee in his absolute right, and the 
other two-thirds to be delivered to the two legatees be- 
tween them in the same way, and when any of them 
dies his portion goes to his heirs. But if the heirs 
do not allow the legacies, the first legatee is to have 
a half of the third, and the other two legatees to have 
the other half. Similarly, if the bequest were as fol- 
lows, “I bequeath my third to Zaid that he may 
have four dirhems a month out of it for his main- 
tenance, and I make a bequest to Bakr and Amr 
that Bakr may have five dirhems a month out of 
it for his maintenance, and Amr three dirhems a month 
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for his maintenance,” and the heirs allow the legacies, 
the first legatee is to take a third of the whole pro- 
perty, and the other two legatees to take another third 
between them in halves in absolute right; while if the 
heirs disallow the legacies, Zaid is to have half of the 
third and Bakr and Amr to have the other half of it 
between them, and the share of whoever of them may 
die, goes to his own heirs. 

According to the Shiah Law, if a person. should be- 
queath the service of his slave, the fruit of his garden, the 
residence of his house or anything else of a usufructuary 
nature for ever or for a fixed time, the advantage or profit 
to arise therefrom must be valued, and should it not 
exceed a third of the testator’s estate the bequest is valid, 
while if more than a third, the legatee is to have as much 
as the third will cover and the legacy is void as to the 
eXCess. 

When a person has bequeathed the service of his slave 
for a fixed period, the expense of the slave’s maintenance 
must be defrayed by his heirs, as this is a duty which 
follows or is dependent on the ownership of the slave, and 
the legatee is entitled to no more than the service of the 
slave while all the other rights of ownership appertain to 
the heirs, as sale, manumission and the like, none of which, 
however, has the effect of invalidating the rights of the 
legatee. 


Norte. 


A verbal will is valid according to all the schools and the mode of making 
it is indicated in the Koran, ch. V, vv. 105-107. The Shardya declares that 
‘‘ wills or bequests are established in law by the testimony of two witness- 
es who are Muslims and just persons, or in case of necessity, when two 
just Muslin witnesses are not to be had, by that of two zimmis or infidel 
subjects. And in cases where property only is concerned, the testimony 
of one witness on oath may be received, or of one male witness and two 
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females, and the testimony of even a single female witness may be receive 
ed as establishing the right of a legatee to a fourth part of what she testi- 
fies to; of two women as supporting his claim to a half, of three as to 
three-forths and of four ag to the whole. But an appointment of execu- 
tors or guardians by will can be established only by the testimony of two 
male witnesses, and in this case the testimony of women cannot be receiv- 
ed, nor, further, according to the most obvious analogy, can that of one 
male witness on his oath be received, although with respoct to the latter 
there is sore difference of opinion.” 

“The testimony of an executor cannot be received in matters connected 
with his own executorship nor as to anything from which he may derive 
advantage to himself or to his office. And if appointed executor for the 
expenditure of a specific part of his testator’s property, his testimony can- 
not be received in favour of the deceased to prove that this property does 
not exceed a third of his estate.” In Mahommedan countries when a will 
is made in the presence of witnesses the usual rule is for these witnesses 
to embody their dispositions on the will; subjoined is a copy of one of 
such depositions made in Algeria :—‘‘ We bear witness to God we were 
present when Salih-ibn-Rafah said to us, ‘I take you as witness against 
my person that I bequeath to Zaid the third of my goods that I may 
have, the rest will be for my heirs.’ ”’ As said before, a bequest may be 
made in any form of expression or even by signs, which may serve to 
indicate the idea and intention of the testator. In this country, however, 
wasiuts are generally embodied in writing and attested by witnesses when 
they arc called wasiutnamahs. 

The Probate Act (Act V of 1881) applies now to the wills of Moham- 
medans. But where the will has not been reduced into writing no pro- 
bate is necessary. 
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CHAPTER XX. 


EXECUTORS. 


Section I. 


WHO MAY BE APPOINTED AS EXECUTORS. 


The testator has the power of confiding the execution 

of his last wishes to whomsoever he likes; and subject —— 
to certain restrictions to which I shall presently call 
attention, the executorship may be entrusted to either a 
man or woman, a stranger ora relative. And though a 
testamentary disposition may be invalid, the appointment 
of the executor, so far as the guardianship of the minor 
children and their education are concerned, would be valid. 
The executor! is bound to carry out the wishes of the tes- 
tator that are valid in law with the utmost fidelity,? to 
watch the interests of his children, and to administer to 
his estate and effects. 

The appointment may be either limited to a special 
purpose or may be general. 

The appointment of an infant under the age of puberty | ee minor 
or of an insane person, whether permanently so or with “-"" 
lucid intervals, is unlawful. Buta woman, a blind person, 
or ‘one who has even undergone the specific punishment 
for slander,’ may lawfully be appointed an executor. 


Lrc 


1 The executor is called a wast or musa-ilehi. 
2 Jama-ush-Shattat ; Radd and Kazi Khan in loco. 
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When a@ minor has been appointed an executor, KhassAf 
has declared that the Kazi should remove him and ap- 
point in his stead, as executor, another person possessed of 
the capacity to administer to the testator and carry his 
wishes into effect. Any act committed by the minor 
executor before his removal would not be operative, ac- 
cording to the generally received doctrine.! 

Suppose, however, that the minor, before he has been 
removed by the judge attains his majority, would he re- 
main executor? Abi Hanifa says not, but Abal Kasem 
has stated that he would continue to be the executor, and 
Mohammed and Aba Yusuf are agreed on this point.? 
A minor, though he cannot validly be appointed an exe- 
cutor by himself, can be associated with an adult in 
the office, but he cannot interfere in the administration 
of the estate until he has attained puberty. 

When two persons are appointed executors, one of whom 
is a minor and the other adult, the adult executor, may 
act alone until the minor has arrived at puberty, but 
when that happens the adult executor can no longer act 
singly. If, however, the minor should die, or, on attain- 
ing to puberty, should prove to be of unsound judgment, 
the other may continue to act singly, and the judge can- 
not in this case force an associate on him because there 
is still an executor to the deceased appointed by himself, 
Further, whatever may have been done by the adult exe- 
cutor during the minority of the other, cannot be undone 
by the latter on his attaining puberty, unless contrary to 
the nature and object of the trust. 

The appointment of an executor being for the education 
of the testator’s children, for the protection of their in- 
terests and the due execution of the testator’s last wishes, 


1 Radd-ul-Muhtar, V, p. 689; Fatawa-i-Alamgiri, VI, p. 214. 
2 Radd-ul-Muhtar, V, p. 687. 
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the law jealously provides against the appointment of an 
alien (infidel) as executor." According to all the schools, a 
Moslem cannot appoint a harbi, an infidel subject of a hos- 
tile power, to be his executor whether such non-Moslem be 
a Mustdémin or not. Such an appointment, if made, is liable 
to be cancelled by the Kazi. The appointment of a zamm, 
a non-Moslem fellow-subject, is lawful but the Kazi may 
set it aside. It follows, therefore, that the appointment of 
a non-Moslem alien is void ab initio, whilst the appoint- 
ment of a zimmi is valid until set aside by the judge. 
And this was the view enunciated by the Law-officers in 
two cases decided by the Sudder Court in 1825. 

In Mohammed Amin-uddin and another v. Mohammed 


Kubiruddin, (the first of these cases,) a Mussulman female \. 


had bequeathed the whole of her property to a stranger 
and had appointed a Hindu as the executor to her will. 

Upon reference by the judges of the Sudder Court to 
the Kdz-ul-Kuzzdt and the muftis of the Court, they 
pronounced, (a) if the testatrix left no heirs she was at 
liberty to bequeath the whole of her property; (6) if she 
had heirs, the bequest of more than one-third would depend 
on the consent of such heirs; and (c) though the appoint- 
ment of other than a Moslem as executor to the will of a 
Moslem is lawful, yet it is incumbent on the Kazi to eject 
him from being executor. ‘‘The reason why the appoint- 
ment,’ added the law officers “‘ though not perfectly cor- 
rect is said to be legal is because his official acts are valid 
until he be ejected by the Kazis. The appointment does 
not affect the validity of the will so far as relates to the 
right of the legatee.’”” 


1 “Because he is an enemy;” Radd. ‘An infidel cannot be lawfully 
appointed executor to a Moslem even though he be his relation by blood, 
but an infidel may be the executor to one like himself ;” Alamgiri, VI, 
p. 214. 

2 Sel. Rep. IV, pp. 49-55. 
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LEcTURE The other case, Henry Imlach and others v. Mussumaut 
:  —- Zuhurunnissa Khanum,! reiterates the same principle. It 
Pages| gia follows therefore that the appointment as executor of a 


other acta non-Moslem under the present conditions of society is valid.” 
maut Zuhur- 


Kha- Of course, if the executor endeavours to tamper with the 
religion of his wards or educate them improperly, the 
judge will be bound to remove him. Until such a re- 
moval, whether owing to such conduct, or because of the 
provision of the Mohammedan Law that it is expedient 
he should be removed, his appointment remains valid and 
his administration would be effectual. 

If an executor labouring under the incapacity of dif- 
ference of creed or minority or slavery attains, by con- 
version to Islain, or emancipation, or by coming of age, the 
capacity required by law he would continue to be execu- 
tor unless he has been removed already. But there is 
this difference between the acts of a minor-executor and 
those of a non-Moslem and a slave-executor that whilst 
the latter are valid, the former are absolutely invalid. 


? Sel. Rep. IV, p. 301. 

2 The appointment of a non-Moslem executor is valid until set aside by 
the judge, and until then he is the lawful guardian of the children of the 
testator ; but the Kazi or judge cannot appoint a non-Moslem as guardian 
to the children of a Moslem. . 

The text of the Alamgiri is to the following effect : 

‘When a Muslim has appointed an alicn his executor the appointment 
is futile (batt) whether ho be a Mustdmin or not, by which is to be under- 
stood that the appointment will be cancelled, for if it be of a zimmi the 
judge may cancel it and expel him from the office. When a gzimmi has 
appointed an alien his executor the appointment is not lawful, for a zimmi 
is with respect to an alien in the same“position as a Muslim with respect 
to a zimmi, and if the alien is one from whom dangor may be apprehended 
to the property, the judge will expel him and appoint another in his stead. 
The appointment by a zimmi of a zimmi og his executor is lawful and in 
like manner that of a Muslim by an alicn who has come into the Dar-ul- 
Islam under protection is lawful, and in neither case is the executor to be 
removed. And if a Muslim should appoint an alicn his executor and the 
alien be converted to the faith he remains in his state of executor. So 
also when the appointment is of an apostate who returns to the faith.” 

> Radd-ul-Muhtar, V, p. 687. 
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When it appears to the Kazi that the executor appoint- 
ed by the testator is really unable to perform the work, 
or is weak and inefficient, he should appoint another 
administrator to act with or assist the executor; or, if 
the inability appears to be permanent, he may appoint 
another person in the place of the wasi, which would 
be tantamount to removing him from the office. 

If the executor should represent himself unable to 
perform the work imposed on him, the judge should not 
admit his representation without an inquiry to ascertain 
the fact; but should it appear that he is really incompe- 
tent, the judge should appuint another in his stead. Some 
jurists have held, that if the Kazi were to remove an ex- 
ecutor appointed by the testator who was fit for his duties, 
such removal would tuke effect, though the Kazi may 
have, in doing so, acted unjustly and be guilty of com- 
mitting asin. In the Ashbih, however, it is stated that 
there is a conflict of opinion on this point »xmong the juris- 
consults. Many of them, as is stated in the Sharh-i-Wah- 
binieh, regard such an order of the Kazi operative, but in 
the Fusilain it is Juid down that it is incumbent to hold 
such removal not to be valid, “though it is imperative 
fon the judge] to remove the misfeasor and untrust- 
worthy.”” The commentator then adds, “in the 27th 
section of the Jima-ul-Fusdlain it is stated, that when 
the executor appointed by the deceased is a just man, it 
is not proper that he should be removed by the Kazi; 
and if he does so, many ejurisconsults have held that 
the removal will not take effect. In my opinion this 
is correct, for the testator is more bounteous to himself than 
the judge, and the fatwa should be in accordance with 
this view, for the Kazis of the day are the cause of dis- 
putes.” “ All this relates to an executor appointed by 
the testator, for the Kazi is entitled to remove 
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administrator appointed by him at any time, whenever 
he considers it expedient.’”! 

The provisions of the Shiah Law regarding the quali- 
fications requisite in an executor are analogous. It is 
requisite that an executor should bea person of under- 
standing anda Moslem. Some jurists also require that 
he should be an dd or just person, because a fdsik (dis- 
honest person) is unworthy of trust. Whilst others con- 
sider this qualification as unnecessary, because all Moslems 
are trustworthy and because the executor is appointed by 
the testator. But the judge is bound to remove one who, 
though trustworthy at the time of his appointment, 
proved to be otherwise after the death of the testator ; for 
his appointment must be considered as nullified, because 
the trust reposed in him by the testator was founded on 
a belief of his probity and would have been withdrawn on 
the confidence being found to be misplaced.’ 

It is not lawful to appoint another person’s slave as an 
executor without the consent of the master. A person 
can lawfully appoint his own slave an executor if his 
children are minors, but not if they are adults.3 Where 
an executor becomes permanently insane, the Kazi should 
appoint another in his place. If no such appointment is 
made and the executor recovers his reason, he remains as 
such. 


1 “When an executor is an amin able to dispose of property, the judge 
is not to remove him from office. So also when the heirs complain of an 
executor to the judge, he ought not to remove him without malversation, 
but when that is established he should remove him.” Alamgiri. 

? Shardya p. 253 ; Comp. the rules in the Jama-ush-Shattat. 

5 Radd-ul-Muhtar, V, p. 687. 
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The executor is termed wast and musa-ileht and is 
defined to be an amin or trustee appointed by the testator 
to superintend, protect and take care of his property and 
children after his death. He is also his Kaim-mukam or 
personal representative.1 

There are three kinds of executors :?—The first is a 
trustee who is capable of performing the duty which has 
been committed to him and such an executor is fixed 
(mukurrur) and cannot be removed by the judge.2 The second 
is a trustee who is weak and incapable and to whom the 
judge should appoint an assistant. The third is a fasik,* 
an infidel or a slave, whom it is proper that the judge 
should remove and appoint another in his stead. The 
word substitution implies that the appointment is valid in 
the first instance for otherwise there could be no removal.® 

As stated before, the testator may appoint any person, 
(subject to the exceptions already mentioned,) as his wast, 
and the appointment will take effect upon the acceptance 
of the person so appointed. Such acceptance may be 
either by word or deed, 7. e., may be either express or 1m- 
plied, and may take place either in the testator’s lifetime 


1 “Tt is not advisable to accept the office of an executor, for it is a peri- 
lous matter on account of what Abd Yusuf is reported to have said—‘ To 
enter upon an exccutorship for the first time is a mistake, for the second a 
fraud, and for the third a theft ;’’*Alamgiri, VI, p. 211; Radd, V, p. 685. 

2 There is considerable difference in the position of the wasi under the 
Mahommedan Law and that of an executor under the English law. The 
wast is the locwm tenens of the tostator for the management and preser- 
vation of the deceased’s property, but the legal estate does not vest in 
him. Comp. the provisions of the Probate Act, (Act V of 1881). 

3 See ante, p. 547. 

4 Untrustworthy person. 

5 Radd-ul-Muhtar, V, p. 687. 
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or after his death. Any dealing with the testator’s pro- 
perty after his death amounts to acceptance. 

The person appointed is entitled to renounce the exe- 
cutorship or to refuse to accept it, and if he does so, the 
appointment does not take effect. When the appoint- 
ment and the refusal take place in the presence of the 
parties, there is no difficulty. But when an executor is 
appointed in his absence, and on being informed of the 
appointment after the testator’s death, says, ‘I do not 
accept,’ but subsequently says, ‘I accept,’ the acceptance 
is lawful, “‘ unless the judge had removed him from office 
before he expressed his acceptance.”? But if he had ex- 
pressed his refusal during the testator’s lifetime, and 
should, after his death, desire to accept the office, the 
acceptance would not be valid. Though, if he were merely 
silent in the presence of the testator instead of saying, 
‘I do not accept, ’ and should subsequently, either in the 
lifetime or after the death of the testator, express accep- 
tance it would be lawful, whether made in the presence of 
the judge or not, unless the judge had, previously to his 
saying so removed him from office, when his subsequent 
acceptance would not be valid. If he should say in the 
absence of the testator, ‘I do not accept,’ and should 
communicate his refusal to him either by letter or mes- 
senger, and after this should say ‘I accept,’ the accep- 
tance would not be valid. 

After the appointment has once been accepted or pro- 
perly dealt with, the executorship cannot be renounced.! 
But the executor can obtain his discharge from the judge. 
Mohammed has laid down in the Juma-us-Saghir that 
when a person has been appointed an executor and has 
accepted the office in the testator’s lifetime, the exe- 

2 Radd-ul-Muhtér, V. p. 686. It would seem, however, from what is 


stated in the Ashbah that he may do so, if there is a provision to that 
effect in the will. 
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cutorship is binding on the acceptor, so that if he should meee 


wish to withdraw from the office after the death of the 
testator, he is not at liberty todoso. Butif he renounces 
in the lifetime of the testator and “ before his face, ’’ the 
renunciation is valid, but if it is not made “ before his 
face,” it is not valid. What is meant by saying, “‘ before 
his face” is with his knowledge, and “ not before his 
face’ is without his knowledge. This is according to the 
Muhit. If an executor should accept in the presence of 
his testator, and the testator should say when he is absent, 
‘take witness that I have discharged him from the execu- 
torship,’ the discharge is valid. But if an executor should 
reject his appointment in the testator’s absence (after he 
has once accepted,) the rejection according to the Hanafis 
is void.? 

The provisions of the Shiah Law are analogous. It is 
declared that an executor may lawfully reject his office 
while the testator is alive, provided that he is duly in- 
formed of the rejection; but if the testator should die 
before the rejection or after it, without the information 
having reached him, no effect can be given to the rejection 
and it is incumbent on the executor to take upon him 
the duties of the office. 

If an executor is incapable of discharging the duties 
of his office the judge may appoint an assistant to him, 
but if he is guilty of fraud he must be displaced and 
another appointed in his stead.3 

An appointment of an-executor may be made in any 
terms which indicate the intention on the part of the 
testator to make him his locum tenens or Kdim-mukdém 


} Alamgiri, VI, pp. 211-212; Radd-ul-Muhtar, V, p. 686. 

2 “Tt would bo a fraud on the testator to keep silont in his lifetime and 
then refuse ;x"" Radd. 

8 Shariya, p. 252. 
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after his death. If a person were to say to another, 
“thou art my wakil after my death,” that would amount 
to the appointment of an executor. 

In the Kazi Khan, Khulasa and other works, it is stated 
that if a person were to say to another, “I consign to you 
my children after my death,” or “‘take care of my children 
after my death,” or use any similar expression by which 
authority is given to another to do certain acts on behalf 
of the testator after his death, it would create an execu- 
torship. In the Waluljih, it is stated that if a person 
were to say to some people, ‘‘do this for me after my death,”’ 
that would constitute all of them as his executors. And if 
they all remain silent until after the death of the testator, 
when some of them only accept, these alone would be 
wasis. But if only one accepted, he will not be entitled 
to act as executor, until the Kazi has associated another 
person with him in the administration of the testator’s 
estate, for it was clearly the intention of the testator to 
confide the executorship to more than one person.! 

An executor can be removed without his assent, and 
without his knowledge. This is different from the re- 
moval of an agent, who must be informed by his principal 
that he has been removed. 

When a man has appointed two executors, one of 
them according to Abi Hanifa and Mohammed cannot 
alone dispose of the property ; and acts done by either of 
them singly are not operative without the sanction of the 


2“ A man addressing a number of persons says to them ‘ Do go aftor 
my death.’ If they accept they all become executors and if they remain 
silent till the testator’s death and two or more then accept, these become 
executors and may lawfully carry the will into execution. But if only 
one of them accepts though he is the executor he cannot lawfully carry 
the will into execution without bringing the matter before the judge who 
may either appoint another to act with him or authorize him to act by 
himself.’”’ Alamgiri, VI, pp. 218-219. 
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other, except in some special matters. Thus one may act 
separately as to the washing and shrouding of the de- 
ceased’s body and its removal to the grave, the payment 
of debts out of assets of the same kind as the debts, the 
delivery of specific bequests, the restoration of deposits, 
or of things usurped by the deceased or acquired under 
defective sales, the manumission of a specific slave and 
and the general preservation of his property. But they 
cannot act singly in taking possession of deposits belong- 
ing to him, nor in receiving payment of debts due to him, 
though they may in suing for his rights. According to 
the same authorities, they may also act separately in 
accepting a gift for a minor, sanctioning his acts, making 
partition of things weighable or measurable, and selling 
what is liable to spoil. When the deceased has directed 
certain specified portions of his property to be bestowed in 
charity on beggars and indigent persons without particula- 
rizing them, one executor cannot act separately from the 
other according to Abi Hanifa and Mohammed, though 
he may do so according to Abii Yusuf, but if the objects 
of the charity are specified he may act alone according 
to them all. In what has been said it is supposed that 
the two executors have been appointed together at one 
and the same time, lit. in one sentence (kaldm). When 
one was appointed before the other, some of the Hanafi 
jurists hold that each of the executors may act separately, 
while others have declared that according to Abt. Hanifa 
and Mohammed they cannot act separately in any case 
in disposing of property, and this has been adopted by 
Sarakhsi. If, however, two executors are appointed with 
the express provision that either of them may act singly, 
or if the testator has declared that each of them is a com- 
plete executor (wast tamm’) each one of them may dispose 
of the property alone.! 


1 The above is from the Alamgiri. The passages in the Radd also 
deserve attention. 
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When there are two executors, the acts of any of them 
are bdtil (void) funless ratified by the other,] like the 
acts of one of two mutwallis. The result is, that if one 
of them gives a lease of wakf lands, it would not be valid 
until consented to by the other, even though the execu- 
tors may have been appointed separately. Some jurists, 
among them Abil Lais, have held that when the appoint- 
ments are made separately, they can act separately ; in 
the Mabsit, however, the first opinion is maintained 
as correct, and it is adopted by the Durrur. This is the 
case when the two executors are appointed by the de- 
ceased or by one and the same judge; but if they have 
been appointed by two separate Kazis, they can act se- 
parately, for as the Kazis can act validly in their separate 
jurisdictions, the administrators as their naibs or delegates 
can also validly do so. 

The ratification of the co-executor does not amount to 
a renewal of the contract, it only imparts the necessary 
validity which was originally wanting. If one wasi acts 
without the knowledge or the consent of the other, and 
any property is lost, the trustee or executor so acting will 
be lable to recoup the loss. One executor can appoint 
his co-executor his wakil or delegate, in which case the 
acts of the co-executor by himself will be valid. 

Abt Yusuf holds that each mutwalli can act singly. 
But Aba Hanifa and Mohammed hold otherwise (whether 
the appointments are separately made or in one single act). 

And the opinion of Imam Aba Hanifa is generally 
acted upon. 

The acts of one executor singly, like the acts of any 
one mutwalli, will not be bétil respecting the purchase 
of shrouds for the testator, his funeral,' in the litigation 


1 “This exception is founded on the reason of necessity, for delay in 
these matters would lead to the corpse decomposing. And for this 
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of his rights,’ in the purchase of necessaries for his 
children,” in the acceptance of gifts made to the testator, 
in the emancipation of specified slaves, in returning de- 
posits (with the testator) and payment of specified lega- 
cies. In the Sharh-wahbdnich, the folowing matters are 
included as being within the scope of an executor acting 
singly, viz., he may lawfully return things acquired by 
the deceased by embezzlement, or under an invalid sale; 
partition things which can be measured or weighed, (pe- 
rishable commodities ;) he may demand from the debtors of 
the deceased specified debts due to the testator, and pay 
the same. 

When, there are two executors, and one of them is 
absent, the other executor can validly act by himself, if 
the absentee is at such a distance that no kdfila or caravan 
can reach him.3 


reason, neighbours are authorized to take charge of the funeral of a 
deceased ; and fcllow-travellers of a person dying on the road,” Radd. 

1 “ Because several do not join in litigation and when they join, only 
one pleads,’ Durrur of Mulla Khusru. 

? This is also founded on the reason of necessity, for otherwise the 
infants wonld suffer.’’ ; 

5’ Such an absence is technically called ghtbat-i-munkata. The rule is 
founded on the necessity of two executors acting in consultation. When 
one is so far away or residing in such a place that no letter or news 
can either reach him or be received from him, the law regards him as 
non-existing for the time, and does away with the necessity of two exe- 
cutors acting together. 

‘“‘Things deposited with the deceased can be returned by one executor, 
bat the deposits of the deceased can be received by the two; this is the 
view of Saijani given in the Hindyth (Alamgiri).” 

‘““This is the view of Ibn Shahna; but where somcthing is to be sold 
in order to pay the legacy, it cannot be done without the consent of the 
co-executor.’”’ 

‘* Kazi Khan adds that one executor can lawfully take possession 
of any inheritance which might have devolved on the testator before 
his death, provided thers is no debt attached to it; and of properties 
and deposits in the residence of the testator, to preserve them from loss 
or damage. He can also redeem pledges.’’ ; 
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A single executor may validly sell anything which it is 
feared may be lost. It has been already observed, that 
according to Abi Yusuf each executor can act validly in 
all matters, but Imam Abi Hanifa and Mohammed differ. 
Where, however, the testator has declared by his will that 
the executors may act jointly or severally, each can act 
singly according to all jurists. 

The Shiah Law is slightly different, it says that when 
two persons have been appointed in general terms or 
with an express condition that they are to act jointly, 
one of them cannot act singly without the other and 
if either of them should do so, his acts would not be 
lawful, except such as are positively incumbent or neces- 
sary, as for instance, the providing of clothes and food for 
the infant children of the testator. And it is held to be 
incumbent on the judge to compel them to act jointly, and 
when that is impracticable he may appoint others in the 
stead of both. So when there are two executors, they can 
not apportion the property between themselves for the pur- 
pose of separate management. If one of them should fall 
ill or become incapable of performing the duties of the 
office, the judge must appoint an associate to the other 
who is competent, but this power cannot be exercised when 
one of them dies or becomes disqualified, for the remaining 
executor 1s empowered to act singly and the judge has no 
authority while there is an executor of the deceased surviv- 
ing and competent to act. If the testator has made it a 
condition that the executors are to act jointly and sepa- 


For example to make a partition of such things with the partner of 
the testator. 

Though one executor may not grant a receipt or discharge for a debt 
due to the deceased, yet he may validly mako a demand for it and prefer 
a suit for the same. 

In the Hedfya these principles are set forth with considerable dis- 
tinctness and may be studied with advantage. 
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rately, in that case the acts of each singly are lawful. 
They may, also, lawfully divide the property between them 
and each take upon him the management of a part, in the 
same way as they might have acted separately before the 
partition.!} 

When two executors are appointed for two different 
purposes, e. g., one for the payment of the testator’s debts use nist 
and the other for the administration of his estate, accord- pose. 
ing to Abi Hanifa and Abu Yusuf, both are general exe- 
cutors, competent to act in all matters; though Moham- 
med differs and holds that the authority of each is re- 
stricted to the purpose for which he is appointed. But 
where it is made an express condition that one executor 
shall not act in the matter to which the other is appointed, 
Mohammed-ibn-al Fazl states that, according to all opi- 
nions, the powers of each executor will be restricted within 
the limits laid down by the testator, and it is only where 
he has not made such a condition that there exists the 
difference of opinion above mentioned, the fatwa being 
with Aba Hanifa.? 

When one of two executors dies appointing his co- 

executor as his own executor, in that case the surviving 
executor can act singly in respect of the original testator. 
If the deceased executor appoints another person as his 
executor, such person will become associated with the 
surviving executor of the original testator, who will not 
be entitled to act alone. Where the deceased executor 
has appointed no executos for himself, the Kazi should 
associate another person with the surviving executor, for it 
was the intention of the testator that the execution of 
his will should be entrusted to two persons. This is 
stated in the Durrur. 


1 Sharfya ; the Mohakkik, however, thinks this view is open to doubt, 
2 Alamgiri, VI, p. 215. 
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If one of two executors becomes insane or otherwise in- 
capable, the Kazi shall appoint a substitute for him, but 
he cannot assign the executorship to the co-executor. 
But if one of them turns out to be dishonest, the Kazi 
may either associate another person or authorise that 
other to act by himself. 

The executor of an executor, however removed, can act 
as the executor of the first testator. Sh4fei differs on this 
point. 

With reference to the powers of a derivative execu- 
tor, the doctrine is put by the Radd in four aspects. (a) 
Either the deceased executor, whilst appointing an exe- 
cutor, leaves his powers regarding the estate of the origi- 
nal testator undefined, e. g.. he may only say, “I make 
this person the wasi after me ;”’ (b) defines his powers, ¢. g., 
says “I make this person a wast of my estate ;”’ (c) or, 
declares expressly ‘“‘ I make this person a wasi of the estate 
of my musi (testator ;)”’ (d) or says “‘ of both estates.”’ 

When the powers are left undefined or it is expressly 
declared that he is to be the executor of both estates, the 
executor of the deceased executor will, according to the 
majority of jurisconsults, become the executor of the 
original testator. On this point Sh&fei and Zuffer differ. 

Where it is simply declared that he is to be the exe- 
cutor of the estate of the deceased executor, there 
are two reports from Abi Hanifa, the most approved 
being that he would be the executor of both estates. 
And there are two reports also from the Disciples, the 
most approved being that his powers will be restric- 
ted to the estate of his own testator. And if the 
deceased executor said, “‘ I constitute this person executor 
of the original testator,?’ 1t would be so. This is according 
to all the jurists. And so it is stated in the Tatdr-khéa- 
nieh, Sharh-i-Tahawi and other works of authority. 
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In the Alamgiri the above principles are stated thus :— 
“When a man has appointed two executors and one of 
them dies, the survivor cannot, according to Abi Hanifa 
and Mohammed, dispose of the property, but should lay 
the matter before the judge, who if he sees proper may 
make him sole executor and transfer to him the power 
of disposal, or add to him another in the place of the 
deceased. According to Abi Yusuf, however, the sur- 
vivor can act alone, as in his opinion he was competent 
to do while the other was alive. Though one of the 
executors should accept after the death of the testator 
and the other should not accept, or though one of them 
should die before the testator and before acceptance by 
the other, the single executor is incompetent to act by 
himself according to Abi Hanifa and Mohammed, while 
according to Abi Yusuf he is competent. If one of two 
executors is fdsik, the judge may authorize the other to 
act singly or may join another with him instead of the 
fasik, in which case the just one could not act with- 
out the other according to Abi Hanifa and Mohammed, 
while according to Abi Yusuf he could. A person having 
appointed two executors, one of them dies, having first 
appointed his co-executor to be his executor. This is lawful 
and the co-executor may dispose of the property of the 
first deceased, for as he could have done so with the sanc- 
tion of his co-executor in his lifetime, so he can in like 
manner do so after his death. There is another report, 
however, against the legality of the disposal but the first 
is correct.” 

If a person should appoint an executor and direct him 
to act in conformity with the instructions of a third 
person, ¢. g., “with the knowledge of so and so,”’ the 
executor may act without that third person’s knowledge. 
But if the direction was, “do not act without his instruc- 
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tions or knowledge,” it would not be lawful for the executor 
to act without his knowledge, and the fatwa is to that 
effect. Ifthe testator should say, “‘Act in accordance with 
the opinion of so and so,”’ or “Do not act except with the 
opinion of so and so,”’ in the first case the person addressed 
would be the executor, in the second they are both exe- 
cutors according to the approved doctrine. Abi Nasr has 
said that if the words were, ‘‘ Act in the matter with the 
orders of so and so,”’ he is executor specially ; while if the 
words were, “ Do not act without his orders,’ both would be 
executors and this seems probable according to the doc- 
trine of “our”? masters. When a man appoints one 
person his executor and another mushrif or inspector over 
him, the first is the executor not the mushrif, the effect of 
whose appointment is that the executor cannot act with- 
out his knowledge. 

According to the Shiah doctrines, an executor cannot 
entrust the management of his testator’s property to his 
own executor, without the power having been reserved to 
him. When an executor has his testator’s authority for 
bequeathing the management of the estate at his own 
death, he may lawfully do so by general agreement. 
According to the approved doctrines he can also do so 
when the testator has neither authorised nor forbidden 
such appointment, though sume jurists hold a different 
view. When there is no provision in the original testator’s 
will, the superintendence of his estate, upon the death of 
the executor, devolves upon the judge. In like manner, if 
a person should die without appointing an executor, the 
superintendence and care of his estate belongs to the 
judge. And if there is no judge present on the spot, any 
true believer in whom confidence can be placed may law- 
fully assume the care and management of the estate, 
though there is doubt and difference of opinion on this 


point, 
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When there is an executor appointed by the testator, 
the Kazi cannot appoint an administrator unless the 
executor is absent, such absence amounting to a ghibat-1- 
munkata ; this is stated in the commentaries of Abt Saood. 

If a person were to prefer a claim against the estate 
of the deceased and the executor is absent, the Kazi will 
appoint a person as defendant to represent the testator. 
Ifthe executor is present and consents to the debt, the Kazi 
may at his discretion appoint, another person to represent 
the testator, so that the plaintiff may properly prove his 
claim against him. For the acknowledgment of the 
wast is not valid against the testator, and the plaintiff 
cannot recover a decree against the estate of the deceased 
by the mere consent of the executor. 

Where the property of an infant child is managed by 
the father who wastes it, the Kazi can take it away from 
his hands and place it in the hands of a curator to act 
as & wast. 


Nore. 


‘“‘ If a man appoint two oxecutors, neither of them is entitled, according 
to Abii Hanifa and Mohammed, to act without the other, except in particnu- 
lar cases, Of which an cxplanation shall be hereafter given. Abd Yusuf 
is of opinion that in all cases either of them may act without the other, 
because, an executor is endowed with his powor of action in virtue of the 
will of the testator ; and as power of action is a thing sanctioned by the 
law, and incapable of division, he enjoys his power complete and perfect in 
the same manner as a complete authority to contract their infant sister in 
marriage appertains to cach of her brothers respectively. (The ground of 
this is that cxecutorship is a succession, which succession cannot be 
established in the executor, unless the authority of the testator devolves to 
him in the same degree in which it had appertained to the testator, that 
is, complotely and perfectly.) The testator’s choice, moreover, of the two 
to be his executors is an argument of the particular attachment of each to 
his interest, which attachment is equivalent to the consanguinity of two 
brothers in the point of contracting their infant sister in marriago, Tho 
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arguments of Abii Hanifa in support of his opinion are twofold. First, the 
power of an executar being derived from the testator is of consequence to 
be exercised in the manner prescribed by him ; and in the cage in question 
the testator has entrusted this power to both the executors on the condi- 
tion of their being united in the trust, for he does not expressly assent to 
their acting otherwise than jointly, and the above condition is moreover 
attended with advantage, as the deliberations of two persons are better 
than of one. It is otherwise with two brothers, in the circumstance of 
contracting their infant sister in marriage (as adduced by Abdi Yusuf,) 
since the cause of such authority being vested in them is relationship, a 
cause which exists equally ineach. The contracting in marriage, more- 
over, is aright of the infant, resting upon her guardian, (insomuch that if 
the infant require her guardian to contract her to any person being her 
equal for whom she has a liking, he must comply,) whereas, in the case 
here considered, the acting (with the estate) is the right of the executor 
himself, not of another resting upon him. In the case of contracting the 
infant in marriage, therefore, if one of the two brothers so contract her, 
he merely discharges a duty incumbent on the other brother and his act is 
therefore valid, whereas in the case of executorship if one of the two act 
alone, he exercises a right appertaining to the other and his so doing is 
therefore invalid—in the same manner as where two persons owe a sum of 
money to one, in which case it would be perfectly lawful for either of 
them to discharge the whole debt, whereas supposing one man to owe a 
sum of money to two othors, it would not be lawful for him to pay the 
whole to either of them.” 

“The cases excepted by Abi Hanifa and Mohammed in which they hold 
the acts of either exccutor, singly, to bo valid, are such as require imme- 
diate execution. Thus, it is lawful for either executor singly to disburse 
the funeral charges, as a delay in this might occasion the body to become 
offensive, whence it is that a similar power is vested in the neighbours. 
In the same manner either of tho executors singly may purchase victuals 
or clothes for the infant childron of the testator, this being a matter of 
urgency and which admits of no delay.” 

“’ So, likewise, it is lawful for either of the executors to restore an 
usurped article, or deposit a thing purchased by the testator under an 
invalid contract. In preserving the estate of the testator also, and in dia- 
charging his debts, the act of either executor is lawful independent of the 
other. For none of these are considered as an exercise of power but 
merely the performance of a duty, insomuch that the depositor has him- 
self a right to seize and carry away his deposit, if he find it among the 
effects of the deceased, and the creditor has a similar right with regard to 
his debt, and it is moreover the duty of every one into whose hands pro- 
perty may fall to attend to the preservation of it, whence this comes under 
the description of aid and assistance not of an exercise of power—neither 
do any of these acts require thought or consideration. Hither of the 
executors has also a right singly to discharge a legacy or emancipate a 
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tlave, if directed by the testator because such deeds require no thought or 
consideration.” 

‘‘ In the same manner, either of them may institute a suit in claim of 
the rights of the testator, because a conjunction of both in so doing would 
be impracticable, since, if they were to do it at one and the same time in 
the assembly of the Kazi, they must occasion noise and confusion (whence 
it is that only one of two agonts for litigation is allowed to plead at a 
time). The acceptance of a gift for an infant is likewise an act which 
either may perform singly, for in case of delay there is a possibility of the 
gift being rendered null by the death of the donor previous to the seizr re. 
These acts, moreover, being permitted toa mother and nurse is a proof 
that they are not exertions of power. It is likewise permitted to any of 
the executors singly to sell goods where there is an apprehension of their 
spoiling as in the case of fruit and the like, and also to collect together 
and preserve the scattered property of the testator as a delay might occa- 
sion the destruction of it, and such permission is, moreover, given to every 
person into whose hands property may fall whence it may be inferred that 
this is not an exertion of power. (It is recorded in the Jama Saghir that 
none of the executors, where there are more than one, has singly the power 
of solling goods or receiving payment of debts because these are exercises 
of power which they must perform jointly in conformity with the will and 
intention of the testator.)’”’ 

“If a person appoint two executors in a separate manner (as if he should 
first say to the one, ‘I have appointed you my executor,’ and again at a 
different period to the other, ‘I have appointed you my executor,’) some 
alloge that in this case each of them has individually a power of exercising 
tho functions of the appointment without consulting the other, in the same 
manner as two agents where they are appointed by different commis- 
sions—the reason of which is, that the testator, in appointing the two 
soparately, indicates his assent to each acting from his own judgment with- 
out the other’s assistance or advico. Others again say, that concerning 
this case a disagreement subsists between Abi Hanifa and Mohammed on 
one side and Abi Yusuf on the other, because a will is not established 
until the death of the testator, and at that time both are executors together, 
notwithstanding they had been appointed separately. It is otherwise 
with two agents appointed under different commissions, for the appoint- 
ment of each of those still contmues distinct and separate as settled by 
the constituent.” 

‘“‘ Tf one of two executors die, it is incumbent on the Kazi to appoint an- 
other in his room. This is the opinion of Abi Hanifa and Mohammed, be- 
cause according to their doctrine the remaining executor has not of him- 
self power to act on every occasion and the interest of the deceased there- 
fore requires the appointment of another to operate with him, and it is also 
the opinion of Abi Yusuf, because, although the remaining executor be 
(according to him) empowered to act of himself, still 1b behoves the Kazi to 
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appoint another his companion, for the design of the testator ovidently 

to leave two successors, the management of his concerns, and as this may 
bo fulfilled by the appointment of a substitute for him who dies, one must 
be appointed accordingly ;” Hedaya, IV, Bk. LII, Ch. VII, pp. 548-546, 


Secrion III. 
THE POWERS OF THE EXECUTORS. 


The powers of an executor in the Mahommedan system 
are governed by rules closely analogous to those under 
the English law. But there are points of difference 
which require careful attention. 

When the heirs of the testator are minors, the powers 
of the executor are, within certain limits, absolute. In 
case of necessity, he has the power of selling the property 
and investing the proceeds, after discharging any debts 
of the testator or those incurred in the maintenance of 
his infant children, in other and more profitable kinds of 
property. The sale, however, must be for an adequate 
consideration, “such as is reasonable among people of 
business.”! The executor cannot sell the property to him- 
self or to any relative of his, whose evidence, under the 
Mohammedan law, would be inadmissible against him.? 
He can enter into a partition with the co-sharers of the 
deceased or the legatee, in respect of the minor’s shares in all 
kinds of property, both moveable and immoveable, “ even 
with a slight inadequacy in the terms (ghubn-i-yasir).”’ 
A partition, however, where the inadequacy is manifest 
or glaring, i. ¢., great, is ineffective. 

When all the heirs are minors, the allotment by the 
executor of the legatee’s share, and the retention by him 
of the residue for the heirs, is valid and effective. And 
in case any portion of their share is lost in the hands of 


1 Radd. 2 Ibid; Alamgiri, VI, p. 220. 


THE POWERS OF THE EXECUTORS. 565 


the executor, the minors have no right to be recouped 
either by the legatee, or by the executor, unless it is occa- 
sioned by his wilful neglect or default. But when some of 
the heirs are adult and absent, the executor can lawfully en- 
ter into a partition on their behalf with the legatee in every 
thing except akdr or what is immoveable, and to hold the 
shares of the minors for them. If all the heirs are adult 
or some of them are adult and present, any partition made 
by him is void against those heirs who are adult, both 
with respect to moveable and immoveable property. But 
if the heirs, though sui juris, are absent, the partition 
effected by the executor is inoperative so far as the im- 
moveable property is concerned, in other words if the heirs 
are adult but not present, a partition of moveable property 
alone made by the executor with the legatee is valid. 

When the testator has left specific bequests to indivi- 
duals, a division of the property by the executor among 
the heirs, in the absence of the legatees, is not effective ; 
and in case the share or shares allotted to the legatees 
should perish, they would be entitled to claim a share to 
the extent of a third of the estate from the shares given 
to the heirs.’ 

But when the partition is effected by the judge, and the 
portion allotted by him to the legatee is held in his cus- 
tody, the division is valid, and if the legatee’s portion should 
perish in the hands of the judge or the curator appointed 
by him, the legatee would have no right of recourse 
against the heirs, neither would the judge be responsible.? 
<“‘This rule applies, however, only to those things which 
can be weighed or measured—a partition of which is, in 


+ “The legatees can claim also against the executor, according to 
Zailye. All this when a partition is made without leave of the Kazi,’ 
Radd. 

2 Radd-ul-Muhtir, V, p. 692; Alamgiri, V1, p. 220. 
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fact, a division. But with respect to things that are not 
80, a partition would in effect amount to a mutual ex- 
change, like a sale, and, consequently, would be unlawful, 
for it is not lawful to sell another person’s property.’’! 
“And when the judge has appointed a guardian (wast) 
for an orphan 1m all things,? and he has made a partition 
on his behalf, whether of moveable or immoveable things, 
the partition is lawful, but if the appointment is only for 
a special purpose, as for the maintenance of the orphan 
or the conservation of his property, the partition is not 
lawful.” 

The powers of a wast appointed by a mother or any 


ae powers other relation, such as the brother or uncle, are very limited. 
of a wast : ; . 
spnointed by He has no authority to deal with the immoveable pro- 


the mother. 


perty of his wards under any circumstance, nor with any 
property inherited by the minors from any person other 
than their mother. The wasi can deal with their move- 
able property, inherited from the mother, or on their 
behalf enter into a partition in respect thereof, provided 
the father be not alive, and there be no executor appointed 
by him. 

When an executor makes a partition among the heirs, 
who are all minors,® the partition is unlawful. Ifthey are 
all adults, but some of them are absent,‘ and a partition 
is made with those who are present and their shares se- 
parated from the mass, the partition is lawful with respect 
to chattels (matd) but not as regards immoveable property. 
If there are both minor and adilt heirs, but the adult are 

2 Alamgiri, VI, p. 220. 


* 4. e., with general powers. 
8“ An executor cannot make a partition of the shares of the minors 


among themselves ;”’ Radd. 

4 “Tf the heirs are absent at three days’ journey or more; this is 
according to Kahastdni.” The distanqe must in every case be such that 
it is difficult to communicate without delay. 

6 Kazi Khan ; Alamgiri, VI, p. 222. 
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absent, the partition is unlawful. If the adults are pre- 
sent and their share is given up to them and the shares — 
of the minors separated from the shares of the adult 

heirs, and kept in a mass without partition among the 
individual minors, the division is lawful. When the share 

of each minor or adult is separated from the rest, the 

whole partition is invalid. But if the portion of the 

adults is surrendered to them, and the portion of the minors 
retained, and subsequently on their attaining majority, 
divided among them, the partition, as between the adults 

and the minors, is valid. 

When the testator has left a direction in the will em- 
powering the executor to sell his property and invest the P sled 
proceeds in any other kind of property, the executor can by the 
lawfully do so. 

When the executor contracts a debt on behalf of the 
minor without any necessity therefor, it will not be 
operative against the minor and if any loss accrues to the 
orphan therefrom the executor will be liable. 

‘“ When an executor appointed by the father sells any- 
thing belonging to the estate of the testator, the legality 
of his act will have to be considered in two aspects :— 

“The first is, when the deceased has left neither debts 
nor legacies ; the second is, when he has died either leaving 
debts or legacies. In ‘the Book,’! it is laid down that 
even when there are no debts or legacies to be paid out of 
the estate of the testator, the executor may sell the whole 
property, moveable and immoveable, when the heirs are 
minors. But Shams-ul-aimmah Halwd4i has said, what is 
stated in ‘ the Book ’ was the opinion of the ancients, and 
that, according to the moderns, the akdr or immoveable 
property of a minor can be sold only, when there are no 
debts nor general legacies, if the minor has occasion for 


1 Mukhtasar-ul-Kudtri is meant here. 
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the price thereof, or a purchaser is eager to obtain it by 
giving double its value, or the sale is otherwise to the 
minor’s advantage, as for instance, when the khiraj or 
land-tax is to be paid, or when the expenses exceed its 
income, or the property being a shop or a mansion is falling 
into decay. With regard to the land-tax, when a necessity 
arises for paying it, and there is belonging to the estate 
any other property besides akdr, that property is first 
to be applied towards its payment, and if that is not 
sufficient the akdr may then be sold for its proper value, 
or @ price not much less than its value, but the executor 
cannot lawfully sell it at a greater depreciation than men 
would usually submit to. And, in like manner, an exe- 
cutor cannot lawfully purchase for a minor anything at a 
price much above its value.’”* 

In the Radd, the principle is stated somewhat more 
explicitly :—“ The ancients held that an executor could 
sell the immoveable property of the minors according to 
his discretion, but modern jurists have imposed several 
restrictions on the power of sale possessed by the executor, 
in the case of immoveable property belonging to his 
minor wards. These restrictions are specified in Kazi 
Khan, and Zailye declares that Sadr-ush-Shahid holds 
the fatwa is according to the modern view. These 
restrictions are as follows :—(1) if the testator has died 
leaving debts and it is necessary to sell a portion of the 
property to discharge such debts, 7. e., the debts cannot 
be paid off without selling some portion of the immove- 
able property, he may lawfully do so for adequate value; 
(2) if the testator has directed the payment of legacies 
in money and he has left no cash out of which such 
legacies can be paid, the executor can sell a portion of the 
immoveable property sufficient to pay off such legacy; 
(3) if there is a reasonable apprehension of the property 
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being lost by decay or dilapidation, like a house falling 
into ruin, etc.; (4) when the property is in the possession 
of an usurper, and there is' no prospect of its being re- 
covered; (5) when the expenses connected with the 
management or preservation of the property exceed the 
income; (6) when it is necessary to pay the royal taxes 
and there are no funds wherewith to pay them ; (7) when 
the price offered for the property is double its real value. 

The executor can lawfully sell to any person other than 
himself any moveable property belonging to his minor 
wards, or purchase for them any property from such per- 
sons, but it must be for the consideration usually current 
in transactions of that kind. If the sale or purchase is for 
an inadequate consideration, it is not valid and can be set 
aside, and the executor would be liable. 

An administrator or guardian (wast) appointed by the 
Kazi cannot purchase anything belonging to his minor 
wards, nor can he sell to them anything belonging to 
himself ; but where a wast appointed by the father of the 
minors enters into such a transaction, it is valid, according 
to Abu Hanifa, if it is to the manifest advantage of the 
minor. The Disciples hold the transaction to be absolutely 
invalid. The fatwa, however, is according to Abt. Hanifa.' 

According to some jurists, the father may sell his 
infant children’s property, provided he is an amin or a 
person worthy of trust, and the sale is to their manifest 
advantage. But where the father is an untrustworthy 
person, the minor, on attaining majority, can set aside the 
sale, unless it was for double the real value of the property, 

1 « When an exocutor sells the orphan’s property to himself, or his own 
to tho orphan, the sale is lawful according to Abd Hanifa, and according to 
Abd Yusuf also by one report, when the sale is obviously for the benefit of 
the orphan though unlawful when not obviously for his benefit. According 


to Mohammod and Abd Yusuf by another and more probable report such a 
sale is unlawful under any circumstances,” Alamgiri, VI, p. 224. 
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and the fatwa is according to this doctrine. And Hamawi 
has stated in his commentaries on the Ashbah, that a father 
has no greater power than an executor, and his powers 
are subjected to the same restrictions ; Hanouti has also 
passed fatwas according to this view. All this applies to 
the sale of immoveable property. With respect to move- 
able property, the father, [if de facto guardian,] can sell 
an infant’s goods for the current price, if it is to the ad- 
vantage of the minor and even with a slight inadequacy, 
but such inadequacy must not in any case be great, other- 
wise the sale would be invalid. 

The executor cannot trade with the goods of the infant 
on his own account, but, according to the Durrur, he can 
do so for the orphan, if itis to the latter’s advantage. 
If the executor should engage in trade with the property 
of his minor ward, the profits derived therefrom should, 
according to some jurists, be given in sadkah or alms, and 
the money so employed recouped to the estate of the 
minor. According to Aba Yusuf, the profits made in such 
trade would belong to the minor, and Kazi Khan declares 
the fatwa is according to this view. But the Kazi can 
authorise the executor to trade for the infant with his 
goods or enter into partnership with another. 


1 “An exccutor may give out the property of aminor in muzéribat, 
but he cannot lawfully give a long lease of part of the deceased’s cstate 
for the payment of debts nor lend the property of a minor according to 
all reports, and if he should do so he would be responsible. Neither is 
it competent to the jadge to lend the minor’s property nor for a father 
to do so according to the correct doctrine. If an executor or a father 
should pledge the property of an orphan for his own debt, tho pledge 
ought not by analogy to be lawful, but it is so on a liberal construction 
of law. But it is not lawful for the executor to pay his own debt with 
property of the orphan. If, however, a father should do so it would be 
lawful. And an executor may sell the orphan’s property in exchange for 
his own debt to his creditor according to Abd Hanifa and Mohammed 
and the price becomes a set-off against his debt, but he is responsible to 
the minor ;” Alamgiri, p. 228. See Appendix 1X. 
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The executor can, if it is to the advantage of the infant 
and there is a need for it, let out the infant’s property on 
hire, but he cannot create a mortgage without the leave 
of the Kazi. He is authorised, however, to pledge or sell 
the chattels, if it is necessary for the maintenance of the 
infant children of the testator. 

If the executor sells the goods on credit, the period for 
which credit is given must be the customary period. 
But where it is to the disadvantage of the infant or the 
period for which credit is given is either too long or not 
customary, according to Ramli the transaction will not be 
valid. 

Where there are two infants under the guardianship 
of two separate executors, the sale of the goods of one 
infant by his guardian to the other is stated by Kazi 
Khan not to be lawful. And this view is accepted in 
the Alamgiri. The correctness of this principle has 
been questioned in the Radd, where it is laid down that 
there is no reason to render such a sale invalid, “ for,’’ 
the commentator adds, “ the dealing by the executor is 
not for himself, and the sale of a particular property on 
behalf of one infant may be as much advantageous to him 
as its purchase by the other.’”! 

The executor is liable for any serious inadequacy in 
the consideration of any property sold or purchased on 
behalf of the infant. 

The executor must not spend at the funeral of the 
testator more than is customary. 

When an infant has not attained discretion, and the 
executor has made over the property to him and it is lost, 


2“ And when an executor of two orphans sells the property of one of 
them to the other, the sale is unlawful. So also when he authorizes them 
to enter into such a transaction with each other and one accordingly sells 
his property to the other, the sale is unlawful,” Alamgiri, VI, p. 228. 
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Beers the executor is liable. Discretion (rushd) means the capa- 
—— city to take care of one’s property. Abad Hanifa holds 
that an executor should not make over the property 
until the ward has attained his 25th year. But the Dis- 
ciples are of opinion that discretion should be presumed 
when the infant attains majority, but the presumption 
may be rebutted by proof of the fact that he is weak in 
intellect, or unqualified to take proper care of his property. 

When the testator devises one-third of his estate to 
be disposed of according to the joint discretion of his 
executors,'—and if one of them dies, “ the third will be 
returned to the heirs.” 

When the heirs are all sui juris and present, the executor 
eannot sell any portion of the estate except under their 
authority. But if they are absent, he can only sell the 
chattels belonging to the estate, but not the akdr or 
immoveable property. But he is authorised, in case there 
be need for it, to lease the immoveable estate. The reason 
of this restriction is founded on the principle that an 
executor has the power of conservation over the property 
of an absent person, and as it may be necessary to dis- 
pose of the moveables which may be likely to be wasted, 
the executor has the power to do so and realise for the 
absentee the price of such goods. But akdr or im- 
moveable property 18 secure in itself and the executor 
has no authority to part with it, except in the case of is 
falling into decay, and in that case it may also be sold. 
When all the heirs are adult and one of them is absent, 
while the others are present, the executor may, by general 
consensus, sell the share of the absentee in all that 
is not akdr for the sake of preserving it. According to 
Abi Hanifa, the wast may also sell the shares of those 
who are present ; but according to the Disciples, the sale 

} Lit. To do whatever they together like with it. 
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of their shares is unlawful and this is the accepted 
doctrine. 

All this refers to cases where the testator has left no 
debts nor legacies. But if there are debts and they 
cover the whole of the estate, the executor may sell the 
whole by general agreement; and when the debts do not 
cover the whole estate he may sell as much of it as may 
be necessary for the payment of such debts. When, how- 
ever, an executor has actually sold akdédr or immoveable 
property in good faith for the payment of debts while 
he has other property in his hands sufficient for that 
purpose, the sale islawful. Similarly, if there are general 
legacies, the executor may sell as much of the property 
as may be necessary for their liquidation (not exceeding 
of course a third of the whole after payment of the 
debts). 

If a person dies leaving several heirs, one of whom is 
# minor and the rest are adult, and his estate is not bur- 
dened either with debts or legacies, and consists entirely of 
chattels, the executor may sell the share of the minor 
and invest the proceeds in some more profitable pro- 
perty.” 

The wast cannot borrow from the funds in his own 
hands belonging to the infant. 

The executor can take his fixed allowance from the 
estate and nothing more, but the father, if in want, can 
support himself “ to the extent of necessity ”’ from the pro- 
perty of his infant child.e This, however, does not apply 
to the executor. 

A gratuitous executor cannot be compelled to adminis- 
ter to the estate of the testator, and the Kazi, therefore, 


1 This is bél-ijmad or by general agreement; Abdi Hanifa is of opinion 
that he may sell the shares of the others also, but in this view, Abd 
Yusuf and Mohammed differ. 
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has the power to fix an allowance forhim. The fatwa is 
according to this.! 

In the Kazi Khan, however, it is stated that where 
no allowance is fixed for the executor, he can take a 
limited and reasonable sum for his remuneration “ to the 
extent of his necessity ;’’ and, if there is any need for it, 
he can make use of the infant’s conveyances in going to 
and fro on the work of the infant, though several jurists 
hold that this would not be valid. 

Among the Hanafis, the executor of the father is 
entitled to the curatorship of the testator’s infant children 
in preference to the grandfather. 

The wast cannot make a binding acknowledgment of a 
debt against the estate of the testator, and the acknow- 
ledgee ( Jk) would not be entitled to receive his demand 
until he establishes his claim by proof.’ 

Nor can the wast acknowledge that somebody else is 
entitled to a share in the inheritance, unless he himself 
is an heir, when the acknowledgment will have operation 
against his own share. 

When a person has died intestate without appointing 
an executor and no reference is made to the Kazi,’ one 
of the neighbours (ahl-i-mahulla) may legally administer 
“according to necessity.”” And the fatwa is on this. 

When the estate of a deceased person is subject to 
debts, but the debts do not overwhelm the estate, in other 
words, do not exceed the assets—and it is divided among 
the heirs ; and subsequent to the partition, a creditor of 


2 “And a fatwa to this effect is in the Hamfdia and I have given 
several similar fatwas.”’ 

2“ And if the wasi pays to the claimant what he demands, the wast 
will be liable. If the claimant has no proof, but the executor knows that 
the demand is just, recourse must be had to the device mentioned by 
Kazi Khan.” 

8 “Tf injury be apprehended from reference to the Kazi.” 
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the estate appears, he will be entitled to recover the 
debt due to him proportionately from the different heirs. 
He can do this, however, only by taking all of them 
before the Kazi. But if he proceeds! against any one of 
them, he can recover his debt to the extent of the share 
in such person’s hands whatever that be.? 

The right of guardianship in respect of the property of 
infant children belongs preferentially to the father; in 
his absence to his executor; when the father has died 
without appointing an executor, the guardianship apper- 
tains to the grandfather, and in his absence to his executor, 
and to his executor’s executor. If there are none of 
these, the guardianship belongs to the Kazi and his 
appointee. 

In the Alamgiri the above principle is stated in the 
following terms :—‘‘ The executor of a father is in the 
place of a father. So also the executor of a grandfather 
is in the place of a father’s executor, and the executor of 
a grandfather’s executor is in the place of the grand- 
father’s executor. And the executor of the judge’s exe- 
cutor is in the place of the judge’s executor when his ap- 
pointment was general.”’ 

If the father dies after appointing an executor and 
leaving him surviving several children, some of whom are 
adult and some minors; and, subsequent to the testator’s 
death, some of these children were to die leaving them 
surviving infant children, the executor of the father would 
be the wast of these children also, and would be entitled to 
manage their properties both moveable and immoveable, 
or to sell them [under the restrictions mentioned before]. 

1 Lit. “if he can get hold of any one of them.” 

2 I have tried to adhere as closely as possible to the phraseology of the 

text. 


3 According to Mohammed, the grandfather comes after the father; the 
view in the text is that of Khassaf, according to whom is the fatwa. 
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But a wast appointed by the brother, mother, uncle or 
any other relation has no such powers. They cannot 
sell the immoveable property of the minor; and are only 
authorised to take care of the infant and his property ; 
they cannot trade for him; and they can only buy things 
which are necessary for the infant, such as food and rai- 
ment; and they can only sell chattels inherited by the 
infant from the person who has appointed the executor, 
‘‘for the preservation of the price of chattels is easier 
than of the things themselves.” } 

To summarise—a wast appointed by the mother has no 
power to intermeddle with any property which ber 
children may have inherited from their father or any 
other relation, whether it be involved in debt or not; nor 
can he sell any portion of the immoveable property in- 
herited from her, unless it is involved in debt or burdened 
with the payment of legacies. If the estate is involved 
in debt or burdened with legacies, he can sell any 
portion of the property, whether moveable or immoveable, 
sufficient to pay off the debt. If all the heirs are adult 
and present, and the estate is free from debt, he can 
sell no portion of it, but if the estate is involved in debt, 
his powers are subject to the same rules which apply to 
an executor appointed by the father. If some of the heirs 
are adult and some minors, and the adult are absent, and 
the estate is free from debt, he can sell what is moveable, 
whether it belongs to the share of the minor or the adult, 
but cannot sell the akdr of either the minors or adults. 
If the estate be involved in debt, his powers are exactly 
similar to those of the father’s wast. If the adults are 
present and the estate free from debt, the executor may sell 
the minor’s share of the moveable estate, but as to whether 
he can sell the share of the adults opinions differ, but 


1 Radd-ul-Muhtar, V, p. 697. 
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he certainly cannot sell the akdr. The mother’s wasi 
cannot lawfully purchase anything for her minor children, 
except food and clothing which are necessary for their 
preservation. Whatever has been said as to the executor 
of the mother is true of the executor of the brother 
and the paternal uncle, the principle being that the power 
of the executor is measured by the power of his testator.”’ 

The executor is entitled to repay himself any expen- 
diture incurred by him on behalf of the infants, but he 
must keep proof thereof. In the Kazi Khan, however, 
it is stated, that he may recoup himself though he may 
have no witnesses of the fact that he has incurred the 
particular expenditure. None of these restrictions apply 
to a father or mother, when either of them happen to be 
the guardian. But it is preferable that they should also 
keep evidence. 

The executor is also entitled to recover from the estate 
in his hands any expenses paid by him out of his own 
pocket, for the funeral of the testator or of any of his 
heirs; or in the discharge of the debts of the testator or 
his heirs. 

Where an executor pays any claim made against the 
estate of the deceased without due proof thereof, he will 
not be entitled to any credit for such payment in the 
administration of the testator’s assets, when the payment 
is questioned by the creditors of the deceased. But no 
responsibility attaches to him if the payment is made 
upon satisfactory evidence.» ‘‘ Whether he can pay when 
two just persons testify to a debt in his presence but do 
not testify to it before the judge, and the debt is denied 
by the heirs, is a point upon which ‘our’ shaikhs have 
differed, some saying that he may pay the debt and 
others that he may not.’”! 

1 Alamgiri, VI, p. 235. 
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Where the executor has satisfied one creditor without 
an order of the judge, he is responsible to the other 
creditors; but it is otherwise if he made the payment 
under the direction of the judge. Similarly, when a debt 
has been made obligatory on the estate of the deceased 
by the decree of a judge, and the executor has satisfied 
it, after which another person prefers a claim against 
the estate, the executor is not liable if the payment was 
made under the judge’s order. But the second creditor 
may have recourse against the first for a share of what 
he received proportionate to the debt, if what he received 
be still subsisting ; and if it has perished in his hands, 
he is responsible to the second in the same proportion, 
but the executor is in nowise liable. If, on the other 
hand, the executor had paid without the order of the 
judge, the second creditor may claim either from the 
executor, or the first creditor, a due proportion of what 
was received by the latter.'| When an executor has 
expended the whole of the estate upon the infant children 
of the testator and nothing remains, after which a clain 
is made against the estate and is established by proof 
before the judge who decrees it, can this creditor make 
the executor liable? It seems that if the expenditure 
was made by order of the judge, the executor is not 
responsible, whereas if it were made without the judge’s 
order, he is liable. 

An executor is not responsible for any loss or destruc- 
tion of the deceased’s property, unless occasioned by his 
departure from the conditions or rules of his office, or 
by some personal neglect. If he bea creditor of the 

1 “When an executor wishes to pay a debt to a creditor and is ap- 
prehensive of other creditors appearing against the deceased, he may sell 
somcthing belonging to the estate to the creditor in exchange for the 


debt, and will not then be responsible, should anothor creditor appear as 
apprehended ;” Alamgiri, VI, p. 285, 
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deceased, he can lawfully pay himself out of the pro- 
perty in his hands without the order of a judge when 
he has proof of the debt, though some lawyers think he 
may do so in all cases without a judge’s order. Accord- 
ing to the Sardir, the executor cannot purchase for 
himself on his own account any portion of the deceased’s 
property, but the Mohakkik thinks “he may lawfully do 
so at a just valuation.” 

The Shiahs differ from the Hanafis in holding, that the 
appointment of any other person, as wasi, is not valid in 
the presence of the father of the deceased, for the right of 
guardianship over the minor children belongs to the grand- 
father to the exclusion of the father’s executor. Ibn 
Junaid, however, thinks that the nomination by the father 
is valid “ to the extent of a third of his property and for 
the discharge of all rights or claims upon his estate.” 

According to the Hanafis, the competency of an exe- 
cutor has reference to the time of the testator’s death. 
For example, if a minor or a slave is appointed as a wast 
and he attains his majority before the testator’s decease, 
the appointment is effective, Some of the Shiah jurists 
hold the same view, pre-eminently Ibn Junaid. According 
to the Mohakkik, however, the generally received doctrine 
is, that the qualifications required in an executor have 
reference to tlie time of his appointment, and, conse- 
quently, the appointment of a minor, or a slave, or any 
person otherwise incompetent, is initially invalid, though 
the disability may cease prior to the testator’s death. 

The testator can appoint a wasz or guardian for every 
person over whom he can exercise the patria potestas of 
the Mahommedan Law, as for example, a child how low 
soever in descent, provided that the child is of tender age 
oraminor. But if a person should appoint an executor 
for his children who are swi juris, the appointment is of no 
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effect in law. And even though the appointment should 
be for the superintendence of property which the testator 
himself has left to the parties, the executor has no right 
to deal with it even to the extent of a third. He can, 
however, lawfully separate from it enough for the dis- 
charge of his debts and bequests, charitable or otherwise. 

It is lawful for every one, who has the superinten- 
dence of the property of an orphan, to take from it the 
ordinary remuneration due for his trouble. 

When a person appoints one executor for a particular 
purpose, e. g., for the payment of his debts, and another 
for the administration of his property generally, or if he 
uses the following expression, ‘‘ I have appointed so and 
so my executor to pay my debts and do not appoint him 
for anything else, and I have appointed so and so my 
exccutor for all my property, ”’ both are executors in all 
matters, according to Abi Hanifa and Abi Yusuf, as if 
he had appointed them both generally, but according to 
Mahommed each is restricted to the particular purpose 
for which he has been appointed. Where it is made 
an express condition that one shall not be executor in 
the matter to which the other is appointed, it has been 
said by Mohammed ibn ul-Fazl that their powers will be 
limited according to the directions of the testator, and it 
is only where he has not made any such condition that 
there is the difference of opinion above mentioned, the 
fatwa being with Abi Hanifa. 

With reference to the transmissibility of the office of 
executor, there is considerable difference, as pointed out 
already, between the Hanafis and the Shiahs. The pro- 
visions of the Hanafi law are, in some respects, analogous 
to the principles of the English law. For example, al- 
though under the English law, the executor cannot assign 
the executorship, yet the interest vested in him by the 
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will of the deceased may, generally speaking, be conti- ee 
nued and kept alive by the will of the executor; so that —— 

if there be a sole executor of A., the executor of the 
executor is, to all intents and purposes, the executor and 
representative of the first testator. Similarly, under the 
Hanafi Law, an executor may, on the approach of death, 
appoint a successor though the power may not have been 
expressly reserved to him by the testator.!. It is not 
necessary that the executor should expressly constitute 
his executor to be the wast of his testator’s estate; the 
mere appointment as wast to the executor carries with 
it the power to administer both estates. And if A. 
appoints.B. as his executor and C. appoints A. as his 
executor, upon the death of A. and C., the executorship 
of both A. and C. devolves on B. According to the gener- 
ally approved doctrine among the Shiahs, the executor 
can transmit the office, or appoint a successor, only when 
the testator has authorised him to entrust to another the 
management of the estate at his own death. When a 
person dies without appointing an executor, or when an 
executor dies to whom the authority to appoint a successor 
was not given, the superintendence of the original testa- 
tor’s estate devolves upon the judge. If there is no judge 
present on the spot, any true believer in whom confidence 
can be placed may lawfully assume the care and manage- 
ment of the estate. ‘‘But, on this point,” says the 
Mohakkik, “there is room for doubt and difference of 
opinion.” ? : 


Shiah Law. 


1 In the case of Shaikh Hafiz-ur-Rahman vy. Khadim Hossain, 4N. W. P. 
Rops. p. 106 it was held that under the Mahommedan Law, an executor is 
ontitled to nominato a successor to carry out the purposes of the will under 
which he was made executor. This is of course under the Hanafi Law. 

2 In the Jdma-ush-Shatt4t tho approved doctrine is stated to be that 
where reference to a judge is impossible, it is incambent (wdjib) upon the 
just ‘“Momins” to assume the management. 
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Szorion IV. 
THE LAW OF WILLS (SHAFEI DOCTRINES.) 


The power to will is vested in everybody, Moslem 
or non-Moslem, without distinction of sex, who is sui 
juris, possessing reason, free, and, “according to our 
doctrines,” not labouring under the inhibition of imbe- 
cility. 

The power is not given to an alien, toa person ina 
state of trance, or to a minor, though a jurist has main- 
tained that this prohibition should not extend to a minor, 
who has attained the age of discretion. A slave cannot 
make a will, unless, according to some jurists, he had 
been liberated after having made his will, and had died 
without having renewed his dispositions.? 

Testamentary dispositions in favour of the public 
must have a lawful object; thus a will could not be 
made for the support of a Christian church or a syna- 
goeue. A legacy in favour of one or more individuals is 
lawful if the person or persons designated are capable 
of exercising the right of proprietorship. Thus, a legacy 
in favour of a child en ventre sa mere only takes effect 
on the twofold condition, that such child should be 
born alive, and that the conception should have taken 
place before the time of making the disposition, that is 
to say, that the birth should take place before six months 
should have elapsed from the date of the will. If the 
birth takes place beyond the period of six months, the child 
is supposed not to have been conceived previous to the 
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testamentary disposition, at least if the parents have 
not ceased to cohabit with each other. In the oppo- 
site case, conception is admissible for a maximum term 
of four years. A will in favour of a slave reverts to 
the master, unless the slave has been freed before the 
testator’s decease. As for subsequent liberation, followed 
by an acceptance on the part of the slave, the result 
depends upon the question, whether the possession of the 
legacy has been acquired or not before the death of the 
testator. Testamentary dispositions in favour of ani- 
mals are absolutely void, whether the intention was 
expressed to constitute the animal as proprietor, or 
whether nothing to that effect had been mentioned; but 
if a declaration has been made that the animal should 
never want for necessary food, traditional doctrine admits 
the validity. 

A legacy for the support of a mosque is legal, and even 
a will ‘in favour of a mosque,” without adding anything 
else. However, in this case, the disposition is supposed 
to have been made, not only for the support, but also for 
the embellishment of the edifice. Moreover, a will may 
be made in favour of an infidel, either subject to a Ma- 
hommedan prince or not, of an apostate, and of one’s 
own murderer. A legacy in favour of an heir can only 
take effect with the unanimous consent of the co-heirs, 
pronounced after the succession has passed. This ap- 
probation is necessary even if the co-heirs renounce the 
succession, and it cannot be given before the death of the 
testator. But the disposition is only rendered invalid by 
the existence of co-heirs at the time of the decease, and 
this cannot be declared previously. A testamentary dis- 
position, the effect of which is to leave each heir his 
legitimate inheritance, is null and void; but there is no 
impediment against giving any one heir, by testament, 
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any particular thing being the value of the portion due 
to him by law. Only the act must be approved of by the 
co-heirs. 

A person may lawfully devise the following objects :— 

1. The usufruct of things that do not suffer in the 
course of time. 

2. The future fruit of a tree, the future young of 
an animal &c. 

3. One of two objects, the legatee to take his choice. 

4, An impure thing, provided its use is not prohibited 
by law, for example a trained dog, the juice of grapes 
not meant for fermentation, Xe. 

A legacy worded as “ one of my dogs,”’ must be carried 
out by the heir giving any dog belonging to the defunct, 
and the disposition is null and void if the testator pos- 
sessed none. A person, who possesses many dogs among his 
property, may give away all or some of them by will, even 
if the dogs constitute the major portion of the heritage. 
If a person possess two drums, the one a musical instru- 
ment for amusement, the other an instrument to be used 
legitimately—for example, a war-drum, or a drum used by 
pilgrims, the bequest of “a drum ”’ without further parti- 
culars would refer to the latter. Furthermore, a special 
legacy of a drum for amusement is null and void, unless 
it can, at the same time, be used for warlike purposes and 
pilgrimages. 


Rules as to the third. 


Testamentary dispositions should not exceed the third 
of the property of the testator; and such as have been 
made contrary to the precepts of the law will be reduced 
to the allotted portion, upon demand of the heir or heirs. 
When, on the other hand, the heir declares his approval 
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of the disposition, it takes effect, whatever the amount 
may be; but, according to one jurist, it is then considered 
as a pure donation by the heir. 

The reduction is determined by collecting all the pro- 
perty existing on the day of the decease, or, according to 
others, on the day the disposition is made. By the dis- 
positions to which effect should be given out of the third 
are understood the following :— 

(1) Gratuitous emancipation which is to~-be effected 
upon the death of the testator. 

(2) Voluntary dispositions, such as wak/s and hibas, 
eonstituted during the last illness. 

(3) Payment of lawful debts. 

In case all this should exceed the disposible third, the 
following rules must be observed in the reduction :— 

Ist. When the testamentary disposition consists simply 
of a direction to enfranchise slaves, lots must be drawn 
in order to decide which of them should be deprived of 
his liberty in consequence of the reduction. 

2nd. When the testamentary dispositions consist of 
bounties of different kinds, all are subject to a propor- 
tionate reduction. 

3rd. When the dispositions include the liberation of 
slaves as well as other bounties, the portions available 
must first be divided in proportion to the two categories 
of the legacy, and then the same rule as we have men- 
tioned in the 1st and 2nd clauses must have effect. 


Muarz-ul-maut. 


A person, who is suffering from an illness from which 
there is an apprehension of death, cannot make a valid 
disposition of more than one-third of his available assets ; 
but if he recovers against all hope, these dispositions 
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cannot be impugned. If a person be suffering from a 
slight illness involving no danger to his life, he can dis- 
pose of his property unrestrictedly ; and even if he dies 
during this illness unexpectedly, his dispositions take 
their full legitimate effect. This would not be the case 
if the death was the natural result of the illness from 
which he was suffering, though it be not considered of a 
dangerous nature, for under such circumstances it proves 
itself to have been dangerous. In case of uncertainty about 
the character of the disease, it must be referred to two 
doctors, free and irreproachable. The following are con- 
sidered by the law to be dangerous diseases :—colic, pleu- 
risy, incessant bleeding from the nose, chronic diarrhaa, 
hectic fever, the commencement of paralysis, even partial, 
the vomiting of food without its having undergone any 
change in the stomach, and even vomiting in general, if 
it is very bad and accompanied by pains and effusions of 
blood, continual or intermittent fever, but not ague. The 
following circumstances are assimilated by “our” doc- 
trines to dangerous diseases :—having been made prisoner 
of war by infidels who give no quarter; being in a routed 
army-corps, assailed by the conqueror; having been 
condemned to death in retaliation, or to be stoned to 
death ; being in a vessel during a storm, or in a rough 
sea; a woman undergoing great labour-pains, be it before 
or after confinement, as long as the foetus has not severed 
the membrane. 

Testamentary dispositions sare formulated thus :—*< I 
leave to him such or such thing,” “ Remit it to him,”’ 
‘‘ Give it to him after my death,” “I make it his,” “ It 
shall be his after my death ;”’ but in saying only, “ It is 
his,”’ not a legacy but an avowal is pronounced. On 
the contrary, if it be said—* It is his in my succession, ” 
it is a valid testamentary disposition. Testamentary dis- 
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positions can be formulated in another manner, which 
though not so explicit, equally indicates the last will, for 
example, a written statement containing the will given 
to the witnesses. 

A legacy in favour of a class of people, as for example, 
‘“‘the poor”? need not be accepted expressly, but the de- 
cease of the testator renders it irrevocable; while, on the 
contrary, a legacy in favour of one or two given people must 
be formally accepted by them. This acceptance, like the 
repudiation of a legacy, cannot take place during the 
testator’s lifetime, and it is, even, not customary that the 
legatee should declare his wish immediately upon the 
testator’s decease. A legacy becomes null by the pre- 
decease of the legatee; if he dies after the testator but 
before having accepted the legacy, the right of acceptance 
devolves upon his heirs. As regards the question,—when 
does the property become the legatee’s, some jurists con- 
sider he becomes entitled to possession immediately upon 
the death of the testator, provided he accepts the legacy ; 
others maintain that he only becomes the proprietor 
upon accepting it; others, again, hold that previous to 
the acceptance the legacy is suspended, but that the 
legatee is the actual possessor from the time of the 
testator’s death if he accepts, otherwise the heirs are 
presumed not to have lost possession thereof. The three 
different doctrines we have enunciated on the subject 
of legacy between decease and acceptance, also exist with 
regard to fruit and to earfings realised by a bequeathed 
slave as well as with regard to other expenses, such as the 
support of a slave, and the money to be paid to him for 
observing a fast. According to the authors, who admit 
that a legacy remains suspended until the legatee has 
accepted or rejected the same, he must, nevertheless, 
provide for the temporary support of the slave or of the 
animal bequeathed. 
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The Legatees. 


If a person were to bequeath “a sheep from my flock,” 
the disposition will be void if the testator possessed no 
flock of sheep; but if he had said “a sheep from my in- 
heritance,”’ in case the testator should leave no sheep, one 
must be bought and given to the legatee. 

A legacy in favour of “the child of which a certain 
woman is enceinte,”” devolves upon the two children if she 
gives birth to twins; and upon the child born alive, if 
she gives birth to twins of which one is still-born. If, on 
the contrary, the testator added, “if it be a boy,” or 
“if it bea girl,” the birth of twins, if one be a boy and the 
other a girl, renders the disposition null and void. The 
legacy can only be claimed by the boy exclusive of the 
girl, should the testator have added, “ If she bears a boy 
within her bosom.”’ Finally, a legacy worded thus is 
also valid, in case the woman in question should give birth 
to two twin boys; and the heir can, under these circum- 
stances, give the bequeathed object to one of the children 
according to his own choice. 

A legacy in favour of a person’s “‘ neighbours ”’ extends to 
forty houses in four different quarters ; a legacy in favour 
of “learned men ” includes all those who study law, that 
is, the Koran, the traditions of the Prophet and jurispru- 
dence. But it does not extend to the simple readers of 
the Koran, to men of letters, interpreters of dreams and 
doctors, nor, according to mast jurists, to theologians 
properly speaking. 

A legacy in favour of the poor also implies the indigent 
and vice versd ; in both cases, the legacy must be divided 
into two equal portions—one for each class, provided it 
consists of at least three ‘persons. The testator may, also, 
bequeath to one of the persons of the category in ques- 
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tion, more than to the others who have the right; while, 
according to our doctrines, a legacy “to such a person and 
to the poor,” results in the person designated not receiv- 
ing more than each separate one, however little the por- 
tion may be, so long as there is some value. Only the 
person mentioned must not be entirely excluded. 

One may also bequeath not only to a certain category 
of people, without indicating the number of individuals 
of which it is composed, for example “to the Alides,” 
but also to a fixed number, for example “to three per- 
sons’ of a certain category and “ to the relations” of a 
certain person. Regarding this latter form of legacy it 
must be remarked that it implies all the relations even 
the most distant, excepting relations of the direct line, 
be it ascendant or descendant. However, the relatives on 
the mother’s side are not understood in the testamentary 
dispositions made by the Arabs in favour of “ relations, ” 
unless specially mentioned. In order to find out the 
‘“‘relatives ”’ of the person favoured by the testator—you 
must take the nearest ascendant, and this person’s descen- 
dants remaining in the tribe, are those the testator must 
be considered to have had in view. If, on the other hand, 
the testator used the expression, “ the nearest relatives ”’ 
the legacy also applies to the direct line, always provid- 
ing that the son takes precedence over the father, and 
the brother over the paternal grandfather, but beyond 
these exceptions the law gives no preference under these 
circumstances to either sex. The father and mother, 
sister and brother are all equal participators in the legacy, 
and even the son of the daughter takes precedence over 
the great-grandson agnate. A legacy in favour of a 
person’s own relatives (akriba), does not include the 
rightful heirs, 
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What may be bequeathed. 


One can bequeath the usufruct of a slave or of a house, 
as well as the lease of a shop. In that case, the legatee 
has not only the full enjoyment of the service of the slave, 
but also gets the proceeds of his work, and even of her 
matrriage-dower, if the slave be a woman. Furthermore, 
if the slave gives birth to a child during the duration of 
the usufruct, its condition is the same as its mother’s, 
that is to say—the legatee has the usufruct of it and it 
does not become the property of the heir. But the heir 
has the right of enfranchisement, and he must support it 
making no distinction between temporary and perpetual 
usufruct. The sale of a thing, the usufruct of which to the 
extent of one-third has been bequeathed for a limited 
period of time, has the same consequences as the sale of a 
hired object; but a perpetual usufruct may not be sold un- 
less to the legatee. If one should desire to know whether 
the legacy exceeds the disposible third or not, the perpetual 
usufruct of a slave must be assimilated to actual possession ; 
if the usufruct be only temporary, the value of the slave’s 
services must be ascertained with regard to the length of 
time during which the proprietor is deprived of the same. 

A person may legitimately direct his heir to make, or 
to cause to be made, a voluntary pilgrimage which he 
himself intended to undertake. In this case, the heir 
must pay the journey to Mecca, from the station fixed 
by the law, unless the deceased mentioned any spccial 
town whence the pilgrimage should start. As regards 
the obligatory pilgrimage neglected by the deceased, this 
act of devotion falls to the charge of the bulk of the 
property ; though if the,testator has enjoined the heir 
to bear the costs, either from the bulk or from the 
disposible third, his last will must be regarded. If 
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the deceased expressed no wish on this point, the charge 
imposed upon the heir to accomplish the neglected 
compulsory pilgrimage, falls upon the bulk, or accord- 
ing to others, upon the disposible third; but in every 
case this charge only relates to the journey commenc- 
ing from the station fixed by the law. Any person, 
though he be not one of the family, can make the necessary 
pilgrimage on behalf of the deceased, without any express 
mandate from him. 

The heir must also take upon himself the discharge 
of pecuniary liabilities for expiations fixed by the 
deceased, the fulfilment of which had been neglected. 
With regard to other expiations, the heir may, according 
to his own choice, give food or clothing to the poor, if 
necessary, and even enfranchise a slave. In any case, 
and whatever be the nature of the expiations, the heir 
ean fulfil it at his own cost if the inheritance be not 
adequate, and it counts equally as an act of the deceased. 
If the expiation is made by a person other than a mem- 
ber of the family, the conditions are the same as regards 
the distribution of food and clothing, but not if the 
expiation consists in enfranchising a slave. The soul of 
the deceased is benefitted by alms and pious invocations 
made on its behalf, whether they be offered by his heirs 
or any other persons. 


Revocation. 


A testamentary disposition is wholly or partially re- 
vocable. It may be revoked :— 

1. Verbally, for example, by pronouncing the words 
“‘T cancel the will,’’ “‘ I annul it,’’ “I revoke it’? “I re- 
nounce it,’’ or “the thing which I have bequcathed, 
shall nevertheless be my heir’s.”’ 
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2. By the fact of having disposed of the bequeathed 
object, by sale, enfranchisement, marriage, gift, or by 
pledging it, even if, in the two latter cases, the seizin by 
the donee or the creditor have not taken place. 

3. By a charge imposed in a later will—upon the heir 
to dispose of the object bequeathed in any manner men- 
tion in para. 2. 

4. By the order to sell the thing bequeathed, by putting 
it up for sale, even if unsuccessfully, or by the fact of 
mixing other objects with the thing which has been be- 
queathed. If a particular kind of wheat is bequeathed and 
it is mixed with some other wheat, that very fact is suffi- 
cient to constitute an ademption even though the wheat 
added to the heap is of asuperior quality. Butif it be of 
equal, or inferior quality, the fact of having mixed it with 
the first wheat, does not constitute a revocation of the 
bequest. Revocation also results from the following 
facts: —from having ground the bequeathed wheat, having 
sown one’s field with it, having made the bequeathed flour 
into bread, having spun the cotton bequeathed, having 
woven the threads bequeathed, having made a bequeath- 
ed piece of stuff into a shirt, having built or planted 
upon bequeathed ground. 


Hxecutors. 


The Prophet has introduced the custom of appointing 
testamentary executors, to take charge of the payment of 
the testator’s debts, of the execution of his last will, and 
the guardianship of his infant children. An executor 
must be a Moslem, suit juris, possessed of full reason, free, 
irreproachable and capable of the charge entrusted to 
him. An infidel subject of a Mussulman prince may be 
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appointed executor by a co-religionist; nor is blindness 
any cause for incapacity. 

The law does not exact that the executor should be of the 
male sex; the mother of the infant children ought to be 
considered more capable of bringing them up than any 
other person. 

An executor must be deposed for notorious bad conduct 5 
this principle applies also to a judge, but not to the Head 
of the State. . 

The right of appointing an executor to undertake the 
payment of debts and the execution of the last will of the 
testator is accorded to all Mussulmans of age,—possessed 
of understanding and free; but the right of vesting the 
executor with the guardianship of young children, be- 
longs exclusively to the person who is their legiti- 
mate guardian. An executor cannot, in his turn, appoint 
by will a person to replace him after his own death, 
unless such power had been given him by the primary 
testator. Nothing prevents the nomination of two ex- 
ecutors to succeed one anothor: this can be done by 
the words, “I make you my testamentary executor 
until the majority of my son,” or “ until the arrival of 
Zaid and then my son,” or “ Zaid will take charge of this 
will.’ On the other hand, a testamentary executor 
cannot be appointed to the guardianship of the children, 
during the lifetime of their paternal grandfather, their 
natural guardian, if he is capable of undertaking the 
guardianship. : 

It is prohibited to give the executor the power of making 
a contract of marriage for the son of the deceased during 
minority, or to represent the daughter of the deceased 
in a similar contract. 

The words by which an executor may be appointed are :— 
‘¢T nominate you my testamentary executor,” “I entrust 
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my affairs to you,” etc.; but there is no impediment 
against adding a suspensive condition. Besides this, the 
duty with which the executor is being charged must 
be clearly defined, for if nothing more is said than, 
‘‘T nominate you my executor,” the disposition is void. 
The nomination of an executor has no effect before 
the duty has been accepted, and this acceptance must 
take place during the testator’s lifetime. 

If the testator has appointed two executors, neither of 
them can act without the assistance of the other, unless 
the power has been formally given to him. The testa- 
tor can revoke the nomination at any time, and the 
executor can renounce it even after acceptance if he 
think fit. Upon an infant attaining majority, an exe- 
cutor charged with the guardianship must give an 
account of his administration, and in case of dissent 
the law presumes in favour of the executor’s words, if 
the question concern the minor’s maintenance. On the 
other hand, the law presumes in favour of the latter 
if the dispute relates to any sum which the executor 
maintains he gave to his ward after he attained majo- 
rity. 
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1. 


“ There is no divergence of view regarding the validity of a wahkf 
of horses or implements of warfare, nor of those movecables and 
chattels which are constituted wakf by implication, when in- 
cluded in a wakf of land, [as implements of husbandry, cattle, 
&c.] This isaccording to the ahdlis mash-hira. With reference 
to the lawfulness of a wakf of other kinds of moveable pro- 
perty, there is a conflict of views [between Abt Yusuf and 
Mohammed]. For according to Abi Yusuf, a wakf of moveables 
is invalid; whereas, according to Mohammed, all articles, which 
form the subject of barter, trade or business may lawfully be 
dedicated. Aud this view has been adopted by the majority of 
jurists, as is mentioned in the Hedaya; and in the Asadaf it is 
mentioned to be the correct doctrine. And in the Zahiria it 
is stated that in human transactions, analogy (kyds) has no 
application. And in the Mujtaba, it is mentioned after the 
Siyar, that, according to Mohammed, the wakf of moveables is 
absolutely valid. According to Abii Yusuf, the wakf of those 
meveables as form the subject of business transactions is lawful. 
In the Khulasa, the views of Ansari have been adopted ; Ansari 
was a disciple of Zuffer. And in Kazi Khan, [it is stated] that 
Zuffer agrecs with him. Sharniblilich also mentions that Zuffer 
has held so, In the Manah it is stated from the author, that 
in our times the wak/f of dirhems aud dinars is customary in the 
countries of Rim, &c.; and such wakf would come within the 
meaning of Mohammed’s doctrine, upon which is the futwa, ‘ that 
the wakf of all moveables which form the subject of transac- 
tions between people is valid.’ Consequently, it is not neces- 
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App. II-III. sary to depend alone on the dicta of Imam Zuffer reported 
as by Ansari for the validity of a wakf of dirhems and dinars. 
Verily, the Moulana, the Sdhib-i-Bahr (the author of the 
Bahr) has given a fatwa that the wakf of dirhems and dinars 
is lawful and has not stated any contrary doctrine. And the 
opinion which is given in the Manah is the view of Ramli. 
.. And the wakf of a cow in order that its milk be distri- 
buted among the travellers is lawful wherever itis customary. 
And Ansari was asked if the wah of dirhems and such things 
as can be weighed and measured would be valid? He answered, 
‘yes’; on being questioned how that could be, the reply was 
in the way of shirkwt-t-muzdribut. (Shirkut-d-nuzdribat is a 
partnership in which one partner supplies capital and the other 
labour). And things which are capable of being weighed or 
measured will be sold and the proceeds invested in shirkut-t- 
muzadribat or commerce, &c.;” Radd. 


II. 


“In the Durrur, in the chapter relating to the duties of the 
Kazi, it is stated that a Hanafi Kazi cannot deliver decrees ac- 
cording to the Shafei or Maliki doctrines, but a Hanafi can 
decrec according to the doctrine of Abii Yusuf or Mohammad 
and [his doing so] will not be regarded as contrary to the doc- 
trine of the Jmam;” Radd. 

LI. 

“Tu the Zakhiva it is stated from Shams-ul-aimma al-Halwii 
that he was asked with regard to a musjid or reservoir which had 
become ruined and no person had any necd for it, nobody being 
in existence [at that place] whether the Kazi could spend its 
wakf on another musjid or reservoir—and he replied, ‘ yes.’ 
And so it is stated in the Bahr from the Kunia. And Shaikh 
Imam Aminuddcen ibn-i-Abd-ul-Al, Shaikh Imam Ahmed ibn-i- 
Yunus-ash-Shibli, Shaikh Zain ibn-i-Najim and Shaikh Moham- 
med al-Wafai have given fatwas to the same effoct, some to take 
the materials of the ruined mosque to another, and some to take 
both materials as well as the belongings. ..,. Especially, in the 
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present times, it is necessary to follow this rule, because if the 
materials of a mosque or any other building or structure are not 
removed and applied to another building or structure of the same 
kind, they are misappropriated by thicves and wrong-doers, who 
possess themselves of the awkdf (wakfs) attached to those 
buildings, and the custodians and curators thereof embezzle 
their income...... >” Radd. 


IV. 


“In the Asaaf it is stated that wakf is jdiz or obligatory 
according to all ‘our’ jurists, viz., Abi Hanifa and his disci- 
ples. In the Asl it is stated that Abi Hanifa did not hold it 
jdiz, but this is not correct. The only difference is as to tho 
time when it becomes obligatory. According to Abi Hanifa, it 
becomes obligatory upon the Kazi’s decree or when it is a be- 
quest. According to the Disciples, it becomes obligatory without 
any of these incidents, and thisis the accepted doctrine of the 
universality of our jurisconsults, and it is correct. According 
to Abi Yusuf it becomes operative upon the mere mention of 
the word wakf, for it is an act of piety cquivalent to the 
cmancipation of a slave: and the fatwa is passed according to 
this ;” Radd. 


v: 


(1) Kardbat, literally mcans relationship, but is often used 
to imply related. 

(2) Kardébatdar and zu-kurdbat mean one who is related. 

(3) Zee, inflected sense of zu. 

(4) Zavi, plural of eu. 

(5) Akriba plural of hurib, next of kin, people nearly re- 
lated. 7 

(6) Arhdmn, plural of rahi, womb; technically means uterine 
relations. 

(6) Fukeer and miskeen, both words are applicable to indigent 
people, but a fakeer may be possessed of some property, the 
whole of which must not amount to more than a nisab ; a 
miskecn has no property or habitation. Seo the Hedaya, Vol. I, 
p. of. 
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VI. 


Under the Shiah Law when a legacy is bequeathed to several 
persons or to a class of persons, it is divisible among them all 
equally. For example, if a person were to make a bequest in 
favour of his children, some of whom are males and some 
females, the legacy will be divided among them all equally with- 
out distinction of sex. Similarly, when the legacy is in favour 
of uncles and aunts, whether paternal or maternal, or both 
together. But where the testator has made a distinct apportion- 
ment, giving more to some than to others, his directions 
must be given effect to. 

Under the Hanafi law, the death of the legatee in the lifetime 
of the testator causes the legacy to lapse; under the Shiah law, 
it is different. If the legacy is not adeemed by the testator, 
the death of the legatce does not cause a lapse. It desconds 
to the legatee’s heirs ; should he leave nobody, it would revert 
to those of the testator ; Jéma-ush-Shattat; Shariya. 


VII. 


According to the Shiah doctrines, in no case is there an 
escheat to the Bait-wl-médl. The Jima-ush-Shattat declares 
“the idea of a Dait-ul-mdél is abhorrent to us.” (See the 
Personal Law of the Maloommedans, where I have discussed this 
subject very fully.) 

According to the earlier Hanafi jurists, when a person died 
leaving a particular heir who took only a specific share, and was 
not entitled to the residue by right of return, such residue 
went to the Bait-ul-maél. If there was a general legatee he took 
the residue. But the tendency of modern jurists and the deci- 
sions of the Courts is to hold that whenever there is an heir, 
there is no right in the Bait-ut-mdl. Consequently, if a person 
died leaving a widow and begueathing half his estate to S., the 
one-sixth which remained over after allotting the widow’s share 
and the legacy, would be given to the widow. 
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Vil. 


According to Abii Yusuf, dirhems and dinars (7, e., money in 
general) are ain, [objects in specie]. 

When the testator leaves to another a legacy of a thousand 
dirhems, and his property consists of cash and effects besides debts, 
the legatee is to get his thousand dirhems from the third of the 
assets; but if the third does not satisfy the legacy, a third of 
the debts as they are realised will be paid to the legatee, until 
the legacy is satisfied. According to Abi Yusuf, the assets 
would have reference to the cash left by the deceased and not to 
the household effects, apparel, or ornaments Icft by tho 
deceased. So that the thousand dirhoms will be paid out of the 
third of the dirhcms and dinars left by him, and if that is 
not sufficient, out of the third of the debts as they are realised ; 
Radd, V, p. 660. 


TX. 


With referen¢e to a mutwalli appointed in a general manner, 
the meaning of the term ¢9+* “ or gencral ” is thus explained in 
the Anfa-ul-Wasail :—“ that the wakif appoints a mutwalli and 
places him in his own place and constitutes him his successor, 
and authorises him to assign the trust to whomsoever ho likes, 
in such a case the mutwalli can transfer the trust cither in 
health or death-illness” ; Radd-ul-Muhtar, ITI, p. 639. 


X. 


“A wakf may be established without any evidence of the 
wikif’s declaration. This is the doctrine laid down by Abi 
Yusuf; and the jurists of Balkh, such as Abii Jafar and others, 
follow this view; Khassaf also has adopted it. In the Khai- 
riyeh it is stated that where there is an old wakf, known by 
reputation to be wakf and its wakif is unknown, should a wrong- 
doer get possession of it, the mutwalli can establish his claim, 
according to the approved doctrine, by the testimony of two 
witnesses ; and the Jama-ul-Fusulain has followed this view ; ”’ 
Radd, ITT, p. 645. 
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XI. 


‘A person dies leaving two minor children. These on attain- 
ing majority demand their inheritance from the wasi, who says 
that the entire inheritance left by their father was 1000 dirhems 
which had been spent on them. One of the sons affirms the 
statement of the executor, but the other docs not. The latter 
will be entitled to recover, according to Zuffer, 250 dirhems 
from the first but not from the executor. And this is also the 
view of Abi Hanifa. Ibn-i-Abi Malik, however, reports from 
Abi Yusuf that he can. So it is said in Muhii-1-Sarakhsi, ”’ 
Alamgiri, VI, p. 221. 

‘Tf a person dies leaving minor children and a father, but 
without appointing an executor, the father is in the position of 
an executor for the protection of the inhcritance (45 wt bon os?) 
and can administer the property in whatever way it may 
be necessary, (w!S 59-25 col (eas 5 ai!,), And if the deceased 
has left heavy debts, ( ares wi? ) the father, that is, the grand- 
father of the minors, has no authority to sell the inheritance for 
the payment of the debts. Similarly, if a person authorises his 
adolescent son ( (3% Lywt_»e~ ) possessed of understanding to 
buy and sell, and he enters into any transaction and becomes 
indebted, after which he (the son) dies leaving his father, the 
father will have no power, to deal with the son’s property to pay 
his debts;” Alamgiri, VI, p. 225. 

‘A person, who is in debt makes certain bequests, all of 
which, after the payment of the debt, can be discharged out of 
the third. He dies leaving a house; and the wasz cannot pay 
his debts or discharge the legacies, without the price of tho 
house ; but the heirs are not agreeable to the sale of the house, 
when the debts do not cover the whole house or the major 
portion of the house, so as to leave a small part of it,—in such 
case, tho wasi is empowered to sell the house, and he should sell 
it if he is aware that the dobts will remain unpaid for a long 
time if he does not sell it; ” Alamgiri, VI, p. 227. 


APPENDICES. 601 


XII. 


Ibn-i-Zuhra Halebi (the author of the Ghunia, %¢,) Shaik 
Nasir-ud-din Tusi, (the author of the Mabsdt,) Mohammed 
ibn-i-Idris-al-Hilli (the author of the Sardir, »ty~,) and Shaikh 
Murtaza are the principal jurists, who, on various legal questions, 
differ from the Mohakkik. One important point of difference 
may be noted here, viz., the consent of the debtor to a dis- 
charge by the creditor, in other words, whether acceptance 
(kabél) is necessary in tbra or release. The Mohakkik, as 
mentioned already, does not think the consent of the debtor is 
required to give effect to a discharge. The jurists abovemen- 
tioned are of opinion that acceptance is as much needed in 
ibra as in gift. 

XIII. 


The passage, quoted from the Alamgiri in page 570, opens up 
such a@ serious question regarding the power of a father, or an 
executor, to give in pledge the property of a minor, that I 
think it advisable to give here a translation from the Kazi 
Khan, on the authority of which the passage in question is 
founded. “The wasi is not entitled to lend out the property of 
the orphan ; and if he does so, he would be liable. The Kazi, 
however, has the authority to lend. With regard to the father, 
there is difference among the jurists. ...... The correct doctrine 
is that the father is like the exccutor and not like the Kazi. If 
the executor borrows himself the property of the minor, it is 
not lawful and it will be a dain (debt) upon him. It is reported 
from Mohammed that, according to Abii Hanifa, the wast has no 
authority to borrow from the*property of the minor; but Mo- 
hammed expresses a hope that if the wast does so when he is able 
to repay, his act may not be reprehensible. If the wasz or 
father pledge the property of the minor for his (the wasi’s or 
father’s) own debt, according to kyds (analogy), it would not 
be valid; but, according to istehsdn (a liberal construction) it 
would be valid. And it is stated from Abi Yusuf that he has 
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adopted the (doctrine of) kyds. If the wast discharges his own 
personal debt from the property of the minor, it would not be 
valid ; if the father does so, it would be valid, for the wast has 
no power to buy the property of the minor for himself accord- 
ing to current price, but the father can lawfully make such a 
purchase. And pledge is like the payment of a debt; and 
{accordingly ] the father may discharge his personal debt from 
the property of the minor, but it will not be lawful for the wasz 
to do so. And the same is the case with pledge. And in the 
Jdma-us-saghir itis stated, that when the father pledges the 
property of his minor child for his own debt, and the value of 
the property pledged is greater than the debt, and the property 
is lost or destroyed in the hands of the pledgee, the father will 
be liable for the amount of debt [which he has paid off] and 
not for the price of the article. But Shams-ul-aimmah Sarakhsi 
has held, that the father and wast will be equally liable for the 
value of the property pledged. According to Ab& Yusuf, as 
neither the father nor the wasi are entitled to pay their debts 
with the property of the minor, so they are not entitled to 
pledge his property for their debts. And Bashr ibn-i-Walid 
has stated that the father has no power to pledge the property 
of his child for his own personel debt. It is generally accepted 
that according to shara, the father or wasi can pledge; but 
according to kyds they cannot, and when the property pledged 
is lost or destroyed, they are both liable for its value;” Kazi 
Khan, IV, p. 436. 


XIV. 


“Tf the wast of the deceased sells the estate for the payment 
of his debts, which do not cover tne entire estate, according to 
Abi Hanifa, the sale is lawful, but it is not so according to the 
Disciples. If there is no debt due from the inheritance, and 
the heirs are minors, and the Kazi sells the entire estate, accord- 
ing to Abii Hanifa, the sale would take effect. Abi Hanifa has 
drawn a distinction between the [powers of the] wast of the 
deceased and of his father. The wast has the power of selling 
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the inheritance for paying the deceased’s debts, and to give 
operation to his legacies. But the father of the deceased, that 
is, the grandfather of the minors can sell the inheritance for his 
own son’ (3J,J &S 14: «y!,) but he is not empowered to sell 
the estate for the payment of the debts due from the minor 
children on behalf of his son, [%. e., their father] 


Shams-ul-aimmah al-Halwai states this as the doctrine laid down 
in Khassif. But Mohammed has placed tho grandfather in 
the position of the father. In “the Book,” (¢. e., the Mukh- 
tasar-ul-Kuduri,) it is stated that when a person dies leaving a 
father and an exccutor, the executor is preferred to the father. 
If there is no executor, the father is preferred [for the adminis- 
tration of the deceased's estate] and so on in order, until the 
grandfather’s executor, after whom comes the wasi appointed 
by the Kazi. Shams-ul-aimmah al-Halwai has stated that the 
fatwa is according to the doctrine laid down by Khassaf.” 

“If the father of a minor who has inherited property, is a 
spendthrift and likely to commit waste, so as¢o be.... liable 
to inhibition he is not entitled to the guardianship of his child’s 
property.” 

“ Shams-ul-aimmah al-Halwai has stated in his sharh (gloss) 
on the Adab-ul-Kazi [of Abi Yusuf] that when a Kazi appoints 
a wast (guardian) for an orphan, the wast so appointed will be 
like the wast appointed by the father, if the Kazi appointed him in 
a general manner in all matters. But if he has been appointed 
in any special matter, he will be a wast for that matter alone. 
This is not the case with the wast appointed by the father. .,, 
When the wast appointed by the deceased is a just and qualified 
person («6 Yor, ) it is not advisable for the Kazi ( sry ) 
to remove him, but if he is not ‘just,’ he should remove 
him and appoint another. And if he is just but is not 
thoroughly ‘efficient (SW * Yor w,J,) the Kazi cannot re- 
move him, but should join with him a competent adminis- 


1 IT. e. for his support and maintenance. 


App. XIV. 


Apr. XIV. 


604 APPENDICES. 


trator. If the Kazi, however, removes him, he will be 
removed, and, similarly, if the Kazi removes one who is 
both just and competent, it has the effect of removing him. 
So it has been stated by the Shaikh and Imam known as 
Khfher-Zadeh. But several jurists aver that the order of 
the Kazi removing a just and competent wast has no effect, for 
he derives his authority from the deceased, and, therefore, he is 
to be preferred to the wast of the Kazi. And Kudiri has stated, 
that the Kazi has no power to remove the wast appointed by 
the deceased or join another with him, unless he has committed 
a breach of trust or isa fdsii so as to be known as a bad man, 
pl ig ,20 Gals olf 5! . In such a case the Kazi can remove 
him and appoint another in his stead, orif he is a virtuous 
man but inefficient [in his work, | the Kazi can associate another 
person with him. So it is stated also in the Asl and its 
Sharh by Tahawi. But it is not mentioned whether, if the Kazi 
does remove a just and competent wasi, it will take effect or 
not.1 Shaikh Imam Abi Bakr Mohammed ibn-ul Fazl says 
that when the wasi is unable to carry out the dispositions of the 
testator, he ought to be removed.” ....+000. 

‘‘ The wast is empowered to do all acts from which benefit 
may accrue to the orphan, so is the father,’’ Kazi Khan, IV, 
p. 436. 


1 The Radd-ul-Muhtér is explicit on this point that it does not take 
effect, 
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SUPPLEMENT. 
GIFT. 


In the case of Yusuf Ali v. the Oollector of Tipperah, (1. UL. 
R., 9 Cal. p. 130,) it was held that, under the Mahommedan Law, 
a gift cannot be made to take effect at any future period, however 


definite. 
LIABILITY OF HEIRS. 


The liability of the heirs of a deceased Mahommedan for his 
debts, and their right to partition the estate before the discharge 
of such debts have been discussed in the following cases :— 
Khaja Hedayet-ullah v. Raijan Khanum—(3 Moore’s Indian 
Appeals, p. 295,) Asmathem-Nissa Bibi v. Roy Luchmeput Singh, 
(4 Cal. p. 142, F. B.) Mutty Janv. Ahmed Ally, (I. L.R., 8 Cal. 
p. 370) and Sita Nath Dass v. Roy Luchmeput Singh, (11 Cal. 
Law Reports, p. 268). 

: MAHOMMEDAN LAW. 

In the case of Hakim Khan v. Gool Khan (I. . R., 8 Cal. 
p. 826) it was held, that any custom dehors the Mahommedan 
Law was inapplicable to Mahommedans. 


WASI OR GUARDIAN, SALE BY. 


In the case of Hossaint Begum v. Zia-ul-Nissa Begum, (I. L. 
R., 6 Bom., p. 467) it was held that a brother, as guardian of 
his minor brother, was not competent under the Mahommedan 
Law to sell the property of his ward without the sanction of the 
ruling power; but such sanction would validate an alienation 
made by the elder brother as guardian, provided the transaction 
was such as a guardian de jure under the Mahommedan Law 
could enter into. 

WILL. 

In the case of Futima Bibi v. Sheikh Hsau, (1. L. R., 7 Bom. 
p. 266) it was held by West, J., that since the passing of Act V 
of 1881, an executor of a Mahommedan will cannot claim to re- 
present the estate of his testator, until he has taken out probate. 


Ibid. 


In the case of Fatima Bibi v. Ariff Ismailji Bham, 9 Cal. 
Rep. p. 66, Wilson J., held, fn the case of a bequest to charity 
on failure of heirs that, as the bequest to the children was 
invalid owing to non-assent on the partof the other heirs, the 
gift or bequest to the charity failed also. 

: Ibid. 

In the case of Prince Suleiman Kadr v. Darab Ali Khan. (Ih. 
R. 8 I. A. p. 117) the question whether the words used by the 
testator amounted to an absolute bequest, or were simply preca- 
tory, was discussed at some length. 
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GENERAL INDEX. 


ACCEPTANCE— 
A minor may accept a gift, 
when, 120. 
Gift to an infant by a stranger, 
right of acceptance in whom, 
124, 125. 
Of gifts, necessary where, see 
rifts. 
ACKNOWLEDGMENT— 
Of wakf, its effect, 341. 
Effect of — of a debt by exe- 
cutor, 574. 


ACTS— 

Act XL of 1858, s. 14, p. 126. 

Act XX of 1863, p. 417. 

Act XX of 1863, ss 4—7, p. 418. 

Act XX of 1863, s. 18, note 3, 
p. 419. 

Act IX of 1872, ss. 14, 15, and 
16, p. 53. 

Act 1X of 1875, s. 3, p. 48. 

Act V of 1881, (Probate Act), 
p. 542, note 2, 549. ; 

Act XIV of 1882, s. 539, p. 
4.29. 

Act IV of 1882 (the Transfer of 
Property Act), s. p. 67. 

ADMINISTRATOR— 

May be appointed by the Kazi 
when the executor is absent, 
561° 

Powers of—appointed by the 
Kazi. 


AGENT— 

Husband generally not tfie 
agent of his wife, 66. 

Powers of — to execute a hiba, 
samc as those of his principal 
when specially authorised, 
66. ° 


AKD— 
Its validity depends upon what, 
477 


Every legal act, under the Ma- 
hommedan Law, 10. 


AKD— 
Of idiots, lunatics and persons 
compotes mentis, 49. 


AKHBARIS— 
Doctrine of the, 14. 
ALIEN— 
Wakf in favour of an alien 
enemy invalid, Shiah Law, 
p. 369. 
A mustimin may will away 


property to a Moslem or a 
Zimmi, when, 508. 


ALIEN ATION— 

Of wakf property (Maliki Law). 
407, 408. 

A burial ground canuot be alie- 
nated, (fanafi Law), 351. 

Lands in which there are tombs 
cannot be alienated, (Hanafi 
Law), 351. 

A heritable estate burdened 
with a trust may be alicnated 
subject to the trust, (Hanafi 
Law), 350. 

When the purchaser of wakf 
property is entitled to remove 
ercctions or to compensation 
after the sale has beon set 
aside, (Hanafi Law), 353, 
354. 

Private alienation of wakf lands, 
illegal, 348. 

Wakf lands cannot be transfer- 
red by sale or gift, 348, 
349. 

Wakf lands cannot be mort- 
gaged, 3438, 352. 

When may the mutwalli pledge 
wakf lands, 352. 

A house appropriated for the 
residence of certain persong 
cannot be partitioned, 355. 

ALLOTMENT— 


Of the share of a legatee by 
the executor, 564, 565. 
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AL-UMRA— 

A grant toa person and “ his 
successor’? conveys a life 
estate or al-amra only, 131. 

Determined by the death of 
the grantor, 130. 

Determined by the death of 
the donee, when, 131. 


ANNUITY— 
Bequest of an, 538 et seq. 


APPROPRIATION— 
See Wakf. 


AQUEDUCTS— 
See Cisterns. 


ASNA ASHARYAS OR IMAMI— 
AS, 12, 14. 
Subdivisions of, 14. 


ASSENT— 

To a legacy must be free and 
voluntary, 466. 

To a legacy, must be given, 
when, 466. 

Voluntary assent given by the 
heir during the last illness of 
the testator irrevocable, 466. 


BEQUEST— 
Definition of, 439. 
Constitution of; 7. 
Conditional or contingent, 7b. 
The legal effects of, 522. 
What words do and do not con- 
stitute, 522. 

Shafei doctrine, 586. 

Ambignous, how determined 
under the Shiah Law, 523 et 
seq. 

A legatee may reject part, and 
accept the remainder of a —, 
530. 

Void without acceptance by the 
legatee according to all the 
schools, 529. 

Period within which acceptance 
of — must be made, Hanafi 
doctrine, 530. 

Shiah Law, 529. 

Shafei doctrines, 587. 

For what purposes lawful, (Ha- 
nafi Law), 468. 

(Shiah Law), 469. 

What are lawful objects of —, 
476. 

What may be the subject of— 
(Shiah Law), 512. Shafei 
Doctrines, 583 et seq. 














GENERAL INDEX. 


BEQUEST— 

Must be for a person or object 
actually or constructively in 
existence at the time of the 
disposition, 471. 


Not valid beyond a third of the 
testator’s estate unless as- 
sented to by the heirs,— 
(Shiah Law), 513. 


(Hanafi Law), 514. 

(Shafei Doctrines), 584. 

In excess of the disposable third 
will be reduced to the third, 
when the heirs do not con- 
sent, (Hanafi Law), 487. 


(Shafei Law), 585. 

Not reducible to the third by 
the acknowledgment of a 
debt (Hanafi Law), 505. 


When two or more legacies ex- 
ceed the disposible third, the 
legatces take in what propor- 
tion, 489. 

Of one-third to A and one- 
third to B, when the heirs 
oes consent (Hanafi Law), 











(Shiah Law), 488. 

Of one-third to A and one- 
third to B, when the heirs 
consent, (Hanafi Law}, 487. 

Of half to A and one-fourth to 
B when the heirs do not 
consent, (Hanafi Law), 489. 

To an heir invalid without the 
consent of the others, ac- 
cording to all the schools, 
461, 465, et seq. 

To an heir when there are 
other heirs, (Shafei Law), 
5383. ; 

Of the third toa stranger valid 
without the consent of the 
heirs, (Hanafi Law), 466. 

. To a relative not entitled toa 
share in the inheritance, 464. 

In favonr of one’s as’har, 
(Hanafi Law), 481 484. 

To the nearest of kin, (Hanafi 
Law), 481. Z 

To one’s kindred, (Shiah Law), 
480 





In favour of one’s relations 
(akriba), (Hanafi Law), 484 
et seq. 


q 
Ditto, (Shafei Law), 589. 
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BEQUEST— 


In favour of the relatives of a 
stranger, (Hanafi Law), 482. 
“To the relations ’’ of a certain 
person, (Shafei Law,) 589. 
To the orphan, the blind, or 
the people of a particular 
race or locality, (Hanafi Law), 

482, 485. 

In favour of the heir of A and 
A. dies leaving several heirs 
(Hanafi Law), 482. 

To a particular family, (Hanafi 
Law), 482. 

In favour of learned men 
(Shafei Law), 588. 

To acertain class, (Shafei Law), 
589. 

To several persons or to a class, 
(Shiah Law), App. V, 598. 

To one’s neighbour, 481. 

Ditto, (Hanafi Law), 482 et seq. 

Ditto, (Shafei Law), 583. 

To an unborn child lawful ac- 
cording: to all the schools, 473 
et seq. 

To an unborn child becomes 
void if still-born or born after 
six months from date thereof, 
(Hanafi Law), 473, 475. 

Void, when, (Shiah Law), 

5 





475. 

To a child in the womb, (Shafei 
Law), 582, 588. 

To the poor, (Hanafi Law), 
476. 

—— (Shiah Law,) 477. 

Shafer Law), 588. 

To the Holy Shrine or Mosqte, 
477, 478. 

For the support of a mosque, 
(Shafei Law), 583. 

For Sabil-allah or in the way 
of God, 479. 

Shiah Law, ib. 

For good or charitable pur- 
poses, (Shiah Law:, 479. *° 
For the children of one’s heir, 
lawful, (Shiah Law), 480. 

To the children (awlad) of the 
race of a particular person, 
(Hanafid.aw), 487. 

For the payment of debts, 481. 

For the emancipation of slaves, 
lawful, 481. 

In favour of soldiers and ‘“ the 
unhappy,” (Hanafi Law), 482. 
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BEQUEST— 


By a person in death-illness, 
444). 

-— under the (Hanafi Law), 
446 


(Shiah Law), 447. 

In favour of a strange woman 
by a sick person who subse- 
quently marries her and then 
dies, (Hanafi Law), 450, 510. 

By a father in death-iilness to 
a son who at the time was @& 
non-Moslem, (Hanafi Law), 
451, 511. 

In death-illness, effect of — 
(Shafei Law), 585. 

To a son, who is a slave, by his 
father in death-illness, (Ha- 
nafi Law), 451. 

The death of the legatee does 
not cause a lapse, (Shiah Law). 

does cause a lapse, Hanafi 
Law, Ap. 5, 598. 

To an alien infidel invalid ac- 
cording to all the schools, 468. 

To an alien who is not a mus- 
tdmin, 508. 

By an alien to a mustdmin, to a 
Moslem, or a Zimmi, 508. 

To a non-Meslem not an alien, 
lawful, 471 et seq. 

To a non-Moslem, whether an 
alien or not, invalid accord- 
ing to the Shafci Law, 471. 

Toa slayer, 459 et seq. 

To a slave, (Shafei Law), 583. 

By a slave, 442. 

By an insane person, tid. 

Of a third by way of mushad 
(Shiah Law), 501. 

To two or more persons in 
excess of the third, distribu- 
tion of, (Hanafi Law), 487. 

- (Shiah Law), 488. 

In an indefinite form, (Hanafi 
Law), 489. 

Of the share of the testator’s son 
or daughter, 490. 

Of the like of the share of the 
testator’s son or daughter, 490 
et seq. 

Of the third’to A and Z, and A 
is dead at the time of the 
bequest, 493. 

Between A and Z, and Ais 
dead at the time of the be- 
quest, 493. 
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GENERAL INDEX. 


BEQUEST— 


A joint —to an heir and a 
stranger, 453, 498. 

To two persons jointly, one of 
whom becomes disqualified 
by the failure of a condition, 
(Hanafi Law), 49-4. 

In favour of existing objects or 
persons and one of them 
ceases to exist at the time of 
the wasiut, (Hanafi Law), 495. 

By a wife of half of her pro- 
perty to a stranger, 496. 

By a husband of all his pro- 
perty to a stranger, where 
the widow will not consent, 
496. 

To the sons of a particular per- 
son, 497. 

Of a third to one’s «umm-i- 
walad, and to fakirs and 
miskins, (Hanafi Law), 497. 

To a stranger and his heir, 
(Hanafi Law), 498. 

Of things of different qualities, 
one of which is lost, (Hanati 
Law), 498. 

An increase to the subject of — 
(Hanafi Law), 499. 

A separate inciease to the snb- 
ject of — (Hanafi Law), 499, 
500. 

Assent of heirs to — (Shiah 
Law), 500. 

Specitic — (Shiah Law), 501. 

Repugnant to each other, 
(Shiah Law), 501. 

In terms applicable to several 
things, the heirs have the 
right of selection, (Shiah 
Law), 502. 

Of the services of aslave or of 
anything of a usufructuary 
nature, (Shiah Law), 502. 

Of the portion of an heir, 
(Shiah Law), 503, 504, 

a child (Shiah Law), 504. 

To the poor of property situat- 
ed in different places, (Shiah 
Law), 504. 

Of a mansion which falls down, 
(Shiah Law), 505. 

Of a fixed sum to A and the 
poor, (Shiah Law), 505. 

For religious purposes by a 
Christian, (Hanafi Law), 508 

Jow, (Hanafi Law), 7b. 








BEQUEST— 


Of Zimmis, of four kinds, (Ha- 
nafi Law), 509. 

By a Zimmi in excess of the 
third in favour of a strange, 
or heir invalid, (Hanafi Law), 
510. 

Of property to a Mussulman or 
Zimini by a mustimin valid, 
(Hanati Law), 509. 

Loss to the subject of a — is the 
legatee’s, (Shiah Law,) 512. 
Subject to a condition that the 
legatec should commit an 

unlawful act void, 513. 

Of specific sum of money and 
the testator leaves actual 
property and outstanding 
debts, 514. 

When two legacies are given to 
the same person, {Maliki and 
Hanafi Luws), 514. 

In general and special terms, 
(Hanafi Law), 515 and 516, 
note. 

Of a son’s share to a grand- 
child, (Ilanati Law), 516. 

For the performance of reli- 
gious duties and pious pur- 
poses and works, how carried 
into effect, (Hanafi Law), 517, 
et seq. 

For the performance of certain 
dnties some of which were 
obligatory on the testator 
and others merely discre- 
tionary, how carried into 
effect, (Shiah Law), 520. 

For a pilgrimage on behalf of 
the testator (Shafei Law), 
590. 

Usufructuary — lawful, 531. 

Effect of an usufractuary —, ib. 

An usufructuury — may be fora 
limited period or in perpe- 
tunity, ab. 

An usufructuary — for an inde- 
finite period is regarded in 
perpetuity, 7b. 

Of the service or produce of a 
slave, 532 et seq. 

Of the usufruct of a slave, 
(Shafoi Law), 590. 

Of the occupancy or produce of 
a house, 533, 534. 

Of the produce of a garden or 
land, 534 et seq. 
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BEQUEST— 

Of the produce of land to a 
person and his nas], 293. 

Of produce to unknown persons, 
lawful, 536. 

Of occupancy or service to 
unknown persons not law- 
ful, ib. 

Of the service of a slave, the 
produce or occupancy of a 
house or garden, Shiah Law, 
541. 

Of principal and accessory to 
different persons, 536. 

Of an annuity, 538. 

Of a third to one, and two 
annuities to two others, 1b. 

Of one annuity to one and 
another to two others, 539. 

In favour of the public, (Hanafi 
Law), 582. 

Of asum of money when the 
estate consists of cash and 
effects besides debts, (Hanafi 
Law), Ap. VII, 599. 

A mere change in, does not 
amount to a revocation, (Ha- 
nafi Law), 526. 

When a subsequent bequest of 
the same thing is a revocation 
of the first, (Hanafi Law), 527. 

something to another per- 
son makes the second legatce 
a partner with the first, 
(Hanafi Law), ib. 

Pledging the subject of a — not 
necessarily a revocation of it, 
(Hanafi Law), ib. 

Of a mansion or land, what is, 
and what is not a revocation 
of it, (Hanafi Law), 528. 

Revoked by the sale and gift 
of tho subject of, (Maliki and 
Shafei Laws), 7b. 





Revocation of—How made, 
(Shiah Law), 7b. 
CALIPHATE— > 
Cause of its downfall, 14. 
CARAVANSERAI— 
How owner’s property in, 


abates, 242. 
In the ust of a —no distino- 
tion between the rich and 
poor, 243. 
OEMETERY— 
How the owner’s property in, 
abates, 242. 
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CEMETERY— 

When a body buried in the 
ground may be lawfully ex- 
humed, 243. 

Khiraj abates from land con. 
verted into, 244. 

A grave dug by a person may 
be appropriated by another 
when there is no other avail- 
able space in the, id. 

Land converted into a—may be 
sold when  overflown by 
water and unfit for the burial 
of the dead, ib. 

Land for a cemetery may be 
sold, when, 339, 

Cannot be alionated, 351. 

CESTUI QUE TRUST—~ 

May not of his own motion 
change the nature of the 
endowment, 231. 

May sue for recovery of the 
trust property, 265. 

Cannot hypothecate wakf pro- 
perty, 275. 

Not entitled to partition, 321. 

May not substitute another in 
his place, 300. 

Entitled to possession of wakf 
property, 408. 

Requisites concerning the — 
(Shiah Law), 368. 

Who may be — (Maliki Law), 
395. 


The poor are the ultimate bene- 
ficiaries of a wakf, when no 


others have been Specified, 
198. 


CHOSE IN ACTION— 
May be the subject of gift, 67. 
Assignment of, not invalid 
undor Shiah Law, 107, 


CHRISTIAN— 


May will his house for religious 
purposes, 508. 


CISTERNS—. 

How owner's 
abates, 242. 

In the use of — no distinction 
between the rich and poor, 
243. 

The wakf on a reservoir in 
ruins and not needed may be 
Spent on another reservoir, 
App. III, 596. 


preperty in, 
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CISTERNS— 
The materials of a well or re- 
servoir may be used for 
building another, when, 338. 


CONSIDERATION— 
See Ewaz. 


CONTRACT— 

Of a person drunk at the time 
of, entering into the contract 
will be set aside, 50. 

Obtained by fraud or imposi- 
tion or contrivance from a 
person under the infiuence of 
liquor set aside, when, 50, 51. 

Of imbcciles, valid unless ob- 
tained by fraud, 52. - 

Mere imbecility or safdhat, no 
inhibition to a—+b. 

By a bondsman or slave not 
valid, unless ratified by his 
master, 7b. 

Made under duress or undue 
influence valid if subsequent- 
ly ratified, 53. 

Infancy, slavery, and junin 
three causes of inhibition to, 
according to the Hedayah, 49. 

Voidable, if obtained by duress 
or tkrah, 53 


CONSTRUCTION— 
Principle of, 289, et seq. 
Principles of, according to the 
Alamgiri, 293, et seq. 
Principles of, from Kazi Khan, 
and Radd, 299 et seq. 


COMPULSION— 
Or Ikrah, Doctrine of, 53 et seq. 
CREDITOR— 
Gifts in fraud of, void, 56, 57, 
note. 


May recover debts from the 
heirs after partition, 575. 

Whether discharge by a—, must 
be accepted by his debtor, 
App. XI, 601. 


CUSTODY— 
Of a minor wife, does not be- 
long to the husband, is not 
illegal, 126 note. 


CY PRES DOCTRINE— 

Applicable to wakf, 230. 

Ditto, wakfs for a good or chari- 
table purpose or for an object 
of general utility which has 
failed, 373. 








DEBT— 


Acknowledgment of, prevents 
the reduction of legacies to 
the disposible third, 505. 

Acknowledgment by a sick per- 
son in favour of a strange 
woman, 450, 510. 

by a sick person in favour 

of his son, 511. 

of debt due to a non- 

Moslem son, 451. 

of debt due to his son 
who is a slave, ib. 

w—— in death-illness of a debt, 
the amount being unknown, 
452. 

of, by executor, 574. 

—— difference between it and 
a gratuitous disposition in 
death-illness or contempla- 
tion of death, 450 et seq. 

Payment of, by executors, 577 
et seq. 

grandfathers of minors 
cannot sell the inheritance 
for, Ap. X, 600. 

Gift of a—to a debtor, (Hanafi 
Law) 77, 159. 

—— (Shiah Law), 76, 160, 
169. 

—— to the debtor valid, 
(Shafei Law), 176. 

by the creditor to his 

debtor equivalent to a dis- 

charge or release, 106. 

is a discharge and com- 

plete without acceptance, 

162. 

whether acceptance by a 

debtor is necessary in a re- 

lease by his creditor, Ap. XI, 

601. 

to the debtor entitles him 

to recover from his credi- 

tor any mal pledged for it, 

161. 

to a person other than 
the debtor, valid when, 162. 

—— invalid, (Sh4fei Law), 
176. 

to the principal debtor, its 
affect as regerds him and 
his surety, 108. 

Gift of — to the surety, incom- 
plete without acceptance, 
108. 

cannot be revoked when, 

163. 
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DEBT— 
Gift of, or release from a, can- 
not be subject to the option 
of a stipulation, 158. 
difference between it and 
a discharge to the surety, 
(Hanafi Law), 160, 161. 
Contingent gift of—toa debtor, 
161. 
Gift of—upon a condition which 
is immediately fulfilled, valid, 
162. 
Dower-doebt, see Dower. 


DEATH-ILLNESS— 


Definition of, 61, et seq., 446. 
the Allahabad High Court, 








64. 





Hanafi Law, ib. 

Period of, 62. 

Malady of Jong continuance, 
meaning of, 2b. 

What is considered a, (Hanafi 
Law), 2b. 

(Shafor Law), 586. 

Capacity of a person in—to 
make a will, 444, et seq. 

A person in—cannot dispose by 
will more than a third, (Shiafei 
Law), 585. 

Effect of a bequest made in a— 
(Shafei Law), 586. 

Wakf beyond a third by a per- 
son in—invalid without tho 
consent of tho heirs, 292. 

Wakf in—valid to a third with- 
out the consent of the heirs, 
340, 362. 

by an insolvent in, 341. 

Wakf in—in favouriof heirs, 321. 

on a child and his chil- 
dren in perpetuity, 520, 

Acknowledgment of dobts in 
favour of a strange woman, 
510. 

of a son, 511. 

Gifts in—see gifts. 


DEFENDANT— 

A person may be appointed de- 
fendant by the Kazi in a suit 
against a deceased person’s 
estate when the exccutor is 
absent, 561. 


DISPOSITION— 
Of property, by a Mahom- 
medan, governed by Ma- 
hommedan Law, 8. 
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DISPOSITION— 

Of property by way of gift, 37. 

Testamentary power of, re- 
stricted to a third, 1b. 

Of property, two kinds of, 38. 

Made in death-illness, treated 
as testamentary, 1b. 

Inter vivos, logal, although a 
larger share be given thereby 
pe one heir than to another, 
4,5. 

Conditions necessary for the 
validity of any, 47, 48. 


DISTRIBUTION— 

According to Fardiz-ullah, 301. 

Per stirpes in a wakf, 314, 398. 

Of the income of a wakf for tho 
poor kindred of a poerson,— 
ruics relating to — in the 
Alamgiri, 307. 

-— of produce when the 
proportions 1n which males 
and females are to take are 
not mentioned, 317. 


DONEE— 
See Gifts. 


DONOR— e 
See Gifts. 


DOW ER— 

Gift of, by the mother to her 
infant child, valid whon, 124, 
164. 

Gift by a woman, 1638 et seq. 

Gift of—obtained by force or 
fraud, invalid, 164. 

Gift of—in exchange for some- 
thingjelse, ib. 

Gift of—by a woman in labour 
to her husband invalid if the 
woman dics during the nifas 
162. 

in lieu of dower-debt in 
death-illness not governed by 
the Mahommedan Law re- 
lating to gifts, 65. 

Gift of—by a woman to her de- 
ceased husband’s estate, 164. 

ner ores certain conditions, 
165. 

Gift of—in death-illness, ib, 


ENDOW MENT— 
See Wakf. 
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EMANCIPATION— 
A slave may be emancipated 
by a mustamin while liv- 
ing, 509. 


ESCHEAT— 

None to the Bait-ul-mél or 
public treasury proper, App. 
VI, 598. 

None to the Bait-ul-mél or 
public treasury, according to 
the Shiahs, 11. 

To the spiritual Imam, ib. 

To the spiritual Imam’s repre- 
sentative, the Mujtahid, 7b. 


ESTATES— 

Limited estates rocognized by 
the Shiah Law, 130. 

Estato for life, al-wmra, ib. 

In a grant to A and his chil- 
dren generally or to his chil- 
dren’s children, the terins 
‘* generation after generation, 
line after linc,”’ are words of 
a aaa not of limitation, 
167. 

A grant to Aand his children 
generally or to his children 
*‘ ecneration after gcneration, 
line after line”? convcys a fce 
simple, tb. 

A grant to A and “his succes- 
sors,’ under the Shiah Law 
passes only a life cstato to 
A, +b. 

A grant to A for life valid. A 
grant to A for life with re- 
mainder to another in essse 
valid, (Shiah Law) 7b. 

A heritable estate burdened 
with a trust may be alienat- 
ed subject to the trust, 
350. 


HVIDENCE— 

When there is a dispute as to 
the delivery of a gift burden 
of proof is upon which party, 
(ander the Shiah Law), 172. 

Admissible to explain the mean- 
ing of words in a wakf, 288. 

Of reputation may establish a 
wakf, 398 et seq. 

May be given to prove tho 
house in which the wakif 
resided when a wakf is for 
his neighbours who are not 
known, 335, 
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EVIDENCE— 

A clause in the wakfnamah re- 
lating to delivery of seisin not 
conclusive proof of the fact, 
(Maliki Law), 405. 


EWAZ— 
Two kinds of, 149. 
(Subscquent to the gift) its con- 
ditions, 149-150 note. 

nature of tho transaction, 
151. 

Stipulated for in the gift, effect 
of, when partial or given by 
a stranger, 152. 

For a gift which the donor has 
no power to make, 153. 

Acceptance of, by a donor, a 
bar to the revocation of the 
gift, 147. 

w.<e= illustrations of, 154, 155. 

For a gift may not be revoked 
except when given by a 
stranger, 154. 

may be revoked by the donee 
when, 155. 





EXECUTOR— 
Definition of, 549. 
Also the personal ropresenta- 
tive of the testator, 549. 
Three kinds of, 549. 
Appointment of, may be gene- 
ral or special, 543. 
how made, 551, 552. 











sufficient for, (Shiafei 
Law), 593. 

complete, upon accept- 
anco, 549. 


——— may be made in favour 
of whom, 543 et seq. 

(Shafei Law), 592. 

May be appointed for every 
person over whom the patria 
potestas of the Mahom- 
medan Law can be exercised, 

- 579. 

May be appointed, when tho 
father is wasting the estate 
of his infant child, 561. 

in the lifetime of the 
. eee (Hanafi Law), 
579. 

May not be appointed in the 
lifetime of the grandfather, 
(Shiah Law), 579,| 

May appoint trustee, when, 246, 
251, 253, 
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EXECUTOR— 


Office of, acceptance of the, 
how made, (Hanafi Law), 
449, 450. 

wee (Shiah Law), 551. 

-—— cannot be renounced after 
acceptance, 550. 

Qualifications requisite in an, 
(Shiah Law), 548. 

The grandfather, when a pcer- 
son dies leaving a father and 
minor children, App. X, 
600. 

Slave of another cannot bo, 
without the consent of his 
master, 548. 

An alien infidel] cannot be, 
545 et seq. 

When nonce appointed, who may 
administer, 674. 

When one of the exccutors is a 
minor, 544. 

Position of, appointed by the 
Kazi, 252. 

Difference between the position 
of an exccutor under tho 
English Law and that of the 
avast or executor under the 
Mahommedan Law, 649, 
mote 2. 

For special purposes, (Hanafi 
Law), 557, 680. 

Cannot appoint by will an exe- 
cutor to the original testator, 
(Shifei Law), 593. 

The exccutor of an, the execu- 
tor and representative of the 
original testator, (Hanafi 
Law), 581. : 

when, (Shiah Law), 7b. 

When one executor appoints 
his co-execnutor his own exe- 
cutor, the latter may act 
singly, 657. 

A derivative, position of, 252. 

powers of, 658. 

Onc of two executors, may Rot 
act alone, excepting under 
special circumstances, 652- 
655, 562-564. 

may not act alone when 
both have been appvuinted by 
the Kazi, 654. 

-—— may act alone when his 
co-executor is absent in a 
distant town, 655. 

may not act alone, (Shafei 

Law), 694. 














EXHCUTOR— 





on the death of, the Kazi 
must appoint another in his 
place, 563. 

The powers of executors ap- 
pointed in general terms or 
jointly, (Shiah Law), 556. 

Effect of the ratification of a 
co-executor, 554. 

Effect of a direction that the 
executor should consult ano- 
thor, 559. 

When an executor may entrust 
the testator’s estate to his 
own exccutor, (Shiah Law), 
660. 

Powers of, when absolute, 564. 

when all the heirs are 

minors, 564. 

when some of the heirs 
are adults and absent, 565. 

The powers of, to pledge the 
property of an infant, App. 
XII, GOL. 

Appuinted by the mother or 
othor relative, his powers, 
566, 576, 

Partition by, among hoirs in the 
absenceof legatees, unlawful, 
565, e 

among heirs when they 
are all minors, unlawful, 
566, 

Sale by, of testator’s property 
lawful, when, 567—569. 

of orphan’s property to 

himsclf or his own to the 

orphan, 569 note. 

of the infant’s goods, 

effect of, 571. 

when there are no debts 

or legacies, 572. 

debts and legacies, 


























673. 

for payment of debts 
when luwful, App. X, 600. 

May allow customary credit on 
a sale of goods, 571. 

Cannot trude on his own ac- 
count with the goods of an 
infunt, 570. 

May Ict ont infanut’s property, 
when, 671. 

May not mortgage without the 
leave of the Kazi, 571. 

May sell or pledge chattels for 
fe maintenance of infants, 

ofl. 
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EXECUTOR— 

Payment of debts by, 577 et seg. 

Must not spend at the testa- 
tor’s funeral more than is 
customary, 571. 

Canuot enter into a contract of 
marriage on behalf of a minor, 
(Shafei Law), 593. 

Cannot borrow from funds in 
his hands belonging to an 
infant, 573. 

Cannot take anything beyond 
his fixed allowance, 573. 

Can repay himself any expense 
incurred on behalf of the in- 
fant or estato, 577. 

Cannot bind the _ testator’s 
estate by the acknowledg- 
ment of adebt or the right 
to a share in it, 574. 

Liable for a debt contracted on 
behalf of a minor without ne- 
cessity, 567. 

for payment of debts with- 

out sufficient proof and a 

jadge’s order, 577, 578. 

for loss when property is 

delivered to an infant and 

lost, 571. 

for loss arising out of a 

sale or purchase on behalf of 

an infant, 571. 

for loss or destruction of 
the testator’s property, when, 
(Shiah Law), 578. 

A gratuitous, cannot be com- 
pelled to administer the estate 
of the testator, 573. 

Trustee or mutwalli of a waky, 
when, 251, 253, 273. 

Guardian of an infant, when, 
675. 

=_—— grandchildren, when, 1. 

The Kazi may appoint an ad- 
ministrator when the execu- 
tor is absent, 561. 

A Zimmi, may be removed, 545 
et seq. 

An exccutor unfit to discharge 
his dutics should bo removed, 
547, 551. 

An insane or dishonest, should 
be removed, 558. 

May be removed, without his 
knowledge or consent, 552. 
Must be removed for notorious 
Last conduct, SBhifci Law, 

93. 














GENERAL INDEX. 


EXECUTOR — 
A minor, may be removed by 
the Kazi, 54-4. 
Difference betweon tho acts of 
& minor executor and those 
of a non-Moslom or slave 
executor, 


EXCHANGE— 
Condition of, in wakf, 344. 


FEE SIMPLE~ = 
What words will create an 
estate in, 132. 


FIDUCIARY RELATIONSHIP— 
The doctrines of tho English 
Courts of Equity applicable 

to cases of, 56. 


FOSTERAGE— 
Rolationship arising out of, no 
bar to the revocation of tho 
gift, 14.4, note 145. 


GIFT— 

Definition of, 38. 

in tho Transfer of Pro- 

perty Act, note, 38. 

(Hanafi Law), 46. 

(Miliki Law), ib. 

—— (Shiah Law) ib., 168. 

—— (Shafci Law), 175. 

Of two kinds, 38, 149, note. 

Distinction between Hiba 
gift) and wakf, 38. 

Hiba and ariat or com- 

modum, 38 et seq. 

a gift which is féasid anda 
gift which is ghair mukam- 
mull, 101. 

——— a conditional gift and a 











(or 








gift with a condition, 128, 
1538. 

Examples of contingent gifts, 
159. 


Sadkah, moaning of, 47. 

Gratuitous, meaning of, (Shiah 
Law), 173. 

Indefinito words of, must be 
limited by the purpose of tho 
gift, 121 note 1. 

Transfer of Property Act leaves 
untouched the provisions of 
the Mahommedan Law that 
gifts may be made verbally 
or in writing, 46, 110. 

Constitution of — no formality 


Bi nor special publicity neces- 


sary for, 110. 
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GIFT— 


Constitution of, what words are 
sufficient for, 39 et seq. 

e—— (Shiah Law), 129, 169. 

-—— (Shafei Law), 175. 

Requisites for the validity of, 
46, 111. 

(Shiah Law), 106, 169. 

(Shafei Law), 175. 

Scisin necessary for the vali- 
dity of, (Hanafi Law), 111 et 
seq. 

Inoperative without actual or 
constructive scisin or ikbaz, 
112. 

Seisin how to be effected, 116- 
120. 

Delivery of —, seisin when ne- 
cessary, 113, 114. 

Authority to take possession 
sufficient to complete, 87. 
Ability of donce to take pos- 
session sufficient to validate 

a gift, when, 113, 114. 

Delivery of possession unncces- 
sary when doneo already in 
possession of tho subject 
matter of, 121. 

(Shiah Law), 170. 

Possossion of the dunec must 
be with the consent of the 
donor, (Hanafi Law), 114, 
L165. 

(Shiah Law), 170. 

Donec entitled to possession of, 
when, 12], note 1. 

Invalid, validated by posscs- 
sion, 101. 

When tho character of tho 
possession is changed, the 
gift will be valid although it 
remaing in tho possession of 
the®*donor, 113. 

Complete froin the time of 
gecisin, (Shiah Law), 172. 

Conditions relating to the donor, 
AT 














s @e 
that the donor should not 
be an infant 48. 

a lunatic or non compos 
mentis, 49, 51. 

so qrank as to lose his 
reason and understanding, 
50. 











be free, 52. 

that the donor hag not 
made tho gift through com- 
pulsion, 53, et seg. 








GIFT— 


Condition that the donor should 
be owner of the subject of the 
gift, 56. 

By an insolvent or in fraud of 
creditors, void, 56, 

By a married woman, valid, 57. 

Shiah Law relating to — sum- 
mary of, 167-174. 

The Shiah and Hanafi schools 
with respect to, the principle 
features of difference beween, 
167, 168. 

Examples of valid and invalid 
gifts, 128, 129. 

Umra or life-grants, effect of 
of, (Hanafi Law), 129. 

Mere grant of the usufruct in 
a thing, effect of, ib. 

Limited estates recognised by 
the Shiah Law, 130. 

No special words for creating 
al-wmra, as-sukna or ar- 

rukba, wb. 

A grant of swkna in general 
terms does not empower tho 
grantee to transfer his rights 
to another, 131, 132. 

A grant of the usufruct does 
not torngnate with the salo 
of the property, 131, also 
note. 

A grant of the usufruct may 
be revoked at the will of the 
grantor, when, 137. 

A grant toa person and ‘“ his 
successor’? conveys a life- 
estate only, 131. 

Grant for a fixed period detecr- 
mined ouly by the expiration 
of the period, ib. 

Grant to A and his heirs gen- 
eration after gencration or 
to A and his descendants 
conveys an absolute estate, 
132 et seq. 

Gift of land subject to a condi- 
tion that donce should give 
the produce thereof to the 
donor for his support—effect 
of, 135. 

Gift of the corpus with reserva- 
tion of a life-interest in the 
property, valid, 2b. 

Gift of a thing lost “‘ when ro- 
covered ” invalid, 137. 

Gift with an option to tho 
donee, 137. 
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GIFT— GIFT — 


Gift with an option to the 
donor, 187. 

Gift not void by reason of an 
invalid condition, (Hanafi 
Law), +. 

What may be the subject of, 
66 et seq. 

w_——— (Hanafi Law), 77. 

—— (Shafei Law), 176. 

Of the whole or part of one’s 
property, valid, 37. 

Of a larger share to an heir, 
lawful, (Alamgiri), 45. 

Government Securities may be 
given, 68. 

Malikana rights may be the 
subject matter of, ib. 

Property in the occupation of 
tenants may be, 68, 71, et 
seq. 

Lands in the possession of a 
mortgagee cannot be the sub- 
ject of, (Mabomedan Law), 
69. 

Of Mushaa (TManafi Law), 78, 79. 

—— (Shifei Law), 78. 

—— (Shiah Law), 78, 105, 167, 
170. 

possessiog validates 82, 86, 





in a thing incapable of 
partition valid, when, (Hanafi 
Law), 79. ; 
in a thing capable of 
partition, invalid without 
partition, (Hanafi Law), 79. 
Of partible mushad, valid if 
division effected by the donor, 
101, 102. 

Rendcred valid by means of 
the doctrine of takli], 103. 
illustrations of the doc- 
trine of tahlil 103, et seq. 

Of aushghul, unjlawful, 83. 

Of Shagil, lawful, vb. 

Of a thing void if right be 
established in part thereof, 











Of a share in the profits by one 
person to another, unlaw- 
ful, 2b. 

Of definite share in zomindaris 
paying revenue separately, 
doctrine of mushada not appli- 
cable to, 89, 90, 91. 

Of property jointly to two 
doneses with power to make 


partition among themselves 
or to take possession, 94. 

Invalid, not void on account of 
Shuyut (Hanafi Law), 101. 

Device to evade the operation 
of the principles of Shuyut, 
101. 

Of a moicty of a house, how 
validly made, 102. : 
Of one of two things of equal 

weight and purity, ib. 

with a right of election, 
election must be made by the 
donee, wb. 

Of immovable property when 
made in writing, subject to 
the Stamp and Registration 
Acts, 110. 

Of immovable property, formal 
entry or actual physical 
taking of possession unnces- 
sary, when, 120. 

May be made to any person 
in existence, 66. 

To a child en ventre sa mere 
invalid, when, 7b. 

To achild by a parent lawfal, 
when, 120. 

at circumcision, tb. 

To a minor by father or grand- 
father valid, (Shiah Law), 170. 

Toachild by a stranger, accept- 
ance unnecessary, when, 122, 
170. 

To minors, seisin necessary for 
its complction, (Shiah Law), 
1638. 

Of alms to a minor son by his 
father, seisin unnecessary, 
when, 122. 

Of alins to a pauper, seisin nn- 
necessary when, iv” 

To an infant by a stranger, 
seisin may be taken by 
whom, 123, 124, 125. 

When may an infant himsclf 
take possession of a gift to 
himself, 123, 126. 

Toa minor son by his parent, ac- 
ceptance unnecessary, when, 
122. e 

Of a child’s property invalid 
even for a consideration, 127. 

For a fixed consideration law- 
ful, (Shadfei Law), 177. 

For an unfixed considoration 
void, (Shafei Law), éb. 
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GIFT— 

Of a father to his son of his 
share of partnership assets, 
valid when, 128. 

Of debts, see debts. 

Of dower, see dower. 

In the way of God, see Sadkah. 

The thing in which a presont 
is delivered, is considered 
part of the presont, (Shafei 
Law), 177. 

Of property among children in 
equal shares without distinc- 
tion of sex, lawful, (Shafoi 
Law), 176. 

When the donor or donce dies 
before completion of, who is 
entitled to it, (Shafei Law), ib. 

To a minor, of a house contain- 
ing cffects of the father, 124. 

Deed of, to an infant by his 
adopted mother during the 
lifetime of his father, valid, 
125. , 

Toan orphan, who may take 
possession on his behalf, 123. 

To an infant wife, who entitlod 
to possession, 123, 124. 

To wife, husband entitled to 
scisin when, 126. 

Toa person, non compos mentis, 
who entitled to possession, tb, 

Toa lut?k or foundling, who 
entitled to possession, 70. 

In jahdz to a bride, taken to the 
house of the husband, 124. 

Prosents to a bride, 127. 

When a housc is once given to 
an infant, and the donor pur- 
chases anothor house with 
the proceeds thereof, the 
latter is the property of the 
miwor, (Kazi Khan), 127. 

Jointly to two donecs, one of 
whom is a minor, 95 et seq. 

To two persons one of whom is 
an infant, (Hanafi Law), 9Q 

To one child, in exclusion of 
the others logal but sinful, 
163. 

To one or more children in pre- 
ference. to the others by 
father, lawful, 170. 

To A for life with remainder 
to an unborn person, under 
the Hanafi Law A takes abso- 
lutely ; under the Shiah Law 
A takes only a life-interest 
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| GIFT— 


reversion being in the donor 
or his heirs, 66. 

To A without words of limita- 
tion, A takes absolutely, ib. 
Life-grants (Shiah, Shéfei, and 

Maliki Law), 165. 

(Hanafi Law), 7d. 

By way of rukba invalid ac- 
cording to all schools, 7b. 

In death-illness, valid to a third 
if donco obtains possession 
before the death of the 
donor, 65. 

Of the sick, valid to a third, 
(Hanafi Law), 64. 

In dceath-illuess (Hanafi Law), 
61 et seq. 

valid to a third (Indian 

Courts), 60. 

invalid (Maliki Law), 58. 

(marz-ul-maut) valid when 
(Shiah Law), 58, 60, 174. 

Of cntire property by a person 
in death-illness, valid only 
if the donor dics after tho 
lapse of a year, 65. 

By a woman in labour, valid 
only to a third unless she 
recovers, §2. 

By a sick person in favour of a 
strange woman, 519. 

of his son, 511. 

Of a chose in action, see chose 
in action. 

Revocation, see revocation. 


GUARDIANS— 
De jure and de facto, 125. 
Difference between guardian or 
wast appointed by the Kazi 
and tho father, App. XI1I, 
603. 


HETIRS— 
Bequests to, see bequest. 
Wakf on, see wakf and settle- 
ment. 
HIBA— 
Hiba-ba-shart-ul-ewaz or gift 
with a condition of exchange, 
149, 152, 156. 
as regards the shart (con- 
dition) a gift, as regards the 
effcct a sale, 156. 
w— the offect of shart attach- 
ed to a gift, 157. 
w——- the difforence between it 
and a conditional gift, 158. 
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HIBA— 
Hiba-ba-shart-ul-ewaz or gift 
and release do not admit of 
the option of a stipulation, 


158. 

=w—— examples of contigent 
gifta, 159. 

Hiba-bil-ewaz not revocable, 
140. 


a sale in all its legal inci- 
dents, 155. 


HUBS— 
Definition of, 130. 


IKRAH — 

To avoid a contract not con- 
fined to actual duress or 
restraint or even threats, cx- 
tends to al] cases where party 
is deprived of his free will, 
55 





Doctrino of, explained, 53, 54, 


55. 
IMAMIAS OR ASNA  ASH- 
NARYAS, 12. 

IMAMAT— 


Doctrine of, 5. 

Distinctive features of differ- 
ence between the Sunnis and 
Shiahs, ib. 


INFANTS—See Minors. 


INHERITANCE— 

Uncles exclude nephews, whcn, 
45. 

Females take smaller shares 
than songs, 2b. 

The children of a daughter cx- 
cluded from the inhcritance 
in preference to  brother’s 
sons, ib. 

Where ground is appropriated 
for the erection of a mosque, 
it cannot be inherited by any 
person, 242. 

A synagogue built by a Jew 
descends to his hcirs on his 
death, 508. 

A church built by a Christian 
goes to his heirs on his 
death, ib. 


INFIDEL— 
Cannot make a wakf for a 
mosque, Maliki Law, 395. 
INNS— 
See Caravansorai. 
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INVESTMENT— 

Alteration of, wakf property, 
280, 281. 

The proceeds of wakf property 
may be invested in dirhems 
and dinars, 282. 

Proceeds of wakf property may 
be invested in Government 
securities, ib. 

Wakf property may bo sold and 
proceeds invested in other 
property with the sanction 
of the Kazi, 283, 


JEW— 
A — may will his house for 
religious purposes, 508. 


JURISPRUDENCE— 
Islamic, its position, 4. 
Islamic, founded on the Koran 
not sayings of the Prophet, 
ab. 


Islamic, compared with other 
Systems of Jurisprudence, iv. 
Suni, elements af, 9. 


JURISTS— 
Sunni Jurists —, classification 
of into 7 classes by D’Ohsson, 
mote III, 35. 


KAZI— 

Duties of, when thoro is a con+ 
flict of opinion and no written 
law to guide him, 37. 

May remove a trustce who is a 
slavo or a zimmi, 247. 

May remove a trustco for broach 
of trust, 248. 

May appoint a substitute, when 
the trustee is under a tem- 
porary disqualification, 247, 
250. 

Sanction of, necessary for tho 
appointment of trustee, when, 
252, 274. 

——— necessary to enable a 
trustee to retire from his 
office, 249. 

May appoint trustce when, 254. 

May appoint an outsider trus- 
tee, although the members 
of the wiakif’s family be 
living, 256, 263. 

May appoint a successor to a 
deceased trustee, when, 260. 

May appoint a co-trustee, when 
beneficial, 2838. 
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KAZI— 

May authorize a longer Icase 
than that provided for by the 
wakif, 264, 270, 277. 

May sanction the mortgage of 
wakf property or a charge on 
it, 268. 

May sanction a debt for the 
repairs of wakf property, 276. 

Has power to fix and increase 
the allowances of the trustee 
and other servants of the 
wakf, 266. 

Cannot be deprived of his power 
of interference in the man- 
agement of a wakf, 281. 

Hanafi, cannot dcliver decrees 
according to the Shafci and 
Maliki Laws, App. IJ, 596. 


LAW— 

ew loci, none in India, 2. 

in India, chiefly personal, 7b. 

Personal restricted to Mahom- 
medans and Hindus, 2, 3. 

Of Mussulmans relating to in- 
heritance and disposition of 
property preserved by the 
Legislature, 1. 

Mahommedan, applicable to 
other matters besides inhcrit- 
ance, marriage and caste, 3. 

Mahommedan Unw founded 
essentially on the Koran, 8. 


LAND— 
Dedicated for a pious purpose, 
may be sold, when, 339. 
Dedicated for a cemetery, may 
be sold, when, 339. 


LAPSE—, 

The death of a legatee causes 
the legacy to lapse under the 
Hanafi Law, not under the 
Shiah Law, App. V, 598. 


LEASES— 

The mutwalli or trustce may 
grant a lease of land for three 
years, 270. 

of a*house for not more 
than one year, 269. 

The judge may authorise the 
grant of a lease for a term 
exceeding three years, 270. 

The mutwalii must reserve the 
proper customary rent, 270. 
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LEASH— 

Granted by mutwalli not can- 
celled by his death, 270. 

The lessee of wakf property 
may plant trees or make erec- 
tions, 270. 

Of wakf property may not be 
granted to a relative of the 
mutwalli without reserving @ 
rent higher than the proper 
customary rent, 272. 

-—— lands may be granted for 
what period, 350. 

Neither cestwi que trust nor 
trustee can granta lease of 
wakf property for a long 
period, (Maliki Law), 409. 


LEGATEE— 
Allotment of the share of a 
by thoexecutor, 564, 565. 


LUNGARKIHANEH — 
Meaning of, 339, note. 
Materials of a —, may be sold 
when and for what purpose, 
839. 





MALIKANA RIGHTS— 
Moaning of .68, 74. 


MAJORITY— 
Three ages of, under Act IX of 
1875, 48. 
The age of — under the Ma- 
hommedan law, 7b. 


MARRIAGE— 

Mahommedan Law to be ob- 
served by the judges in suits 
relating to marriage and 
caste, and all religious usages, 
and institutions, 33, note. 

During marriage a married wo- 
man may make any disposi- 
lion as if a femme sole, 58. 

No bar to a married woman 
making a gift, 57. 

Relationship arising out of — 
no bar to the revocation of a 
gift, 144, note, 145. 

Pee a aaa on ua condition, 


MARZ-UL-MAUT— 
See Death-illness. 


MINORITY— 
See Majority. 
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MINORS— 

Gifts to — when complete, 122. 
possession by guardian de 
jure necessa for comple- 
tion of, (Shiah Law), 168. 
when acceptance or pos- 

seasion unnecessary, 122, 123, 
126. 

Presents to — when property 
of the —, 126. 

Gift of dower-debt to — when 
valid, 124. 

Deed of gift to — by an adopt- 
ive mother in the lifetime of 
his father valid, 125. 

Gift to an infant wife, 123, 124. 

Presents to an infant bride, 
when property of the bride, 
127. 

Sadkah to — by father while 
living in it, valid, 12-4. 

of a honse to — by the 
father who continues to resido 
therein, is valid if no rent is 
payable, 137. 

A gift by a father to his son 
of his share in partnership 
assets, — when invalid, 138. 

Gift of the property of — in- 
valid even “or a consider- 
ation, 127. 

When a house is given to a 
minor and with the proceeds 
thereof another is purchased 
by the donor, the latter be- 
longs to the minor, 127. 

Muay not be appointed trustec, 
247, 543. 

Minor trustee cannot appoint a 
deputy when sole trustec, 
247. 

May be removed, 54-4. 

Acts of a minor executor, 544, 
5406. 











MINORS— 

Capacity of an infant to make 

a will (Shiah Law), 403. 
(Maliki Law), 454. 
—— (Shafei Law), 7b. 
(Hanafi Law), 1b. et seq. 
Who is the guardian of an in- 
fant, 575. 








MORTGAGE— 
Of wakf property, power to 
direct is in the chief Kazi, 
254. 
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MORTGAGE— 

Of wakf property, who has 
entered into possession li- 
able for the customary rent, 
276. 

Of wakf lands 849, 
352. 


MOSQUES— 

How the wékif’s proprictary 
right in, abates, 232. 

Constitution of a wakf for, 
how made 232, et seq. 

offering of prayers suffi- 

cient for, 234. 

consignmecnttoa mutwalli 
sufficient, 234, 236. 

What may be the subject of 
wakfs for, 236. 

Place where the nam§z-i-id or 
namiaz-i-janiza is usually 
performed subject to the 
same rules as mosques, ib. 

Wakf of mushai for a, invalid, 


illegal, 








The public do not acquire any 
right in a private mosque, 
without special permission, 
233, 236. 

Right of the Ahl-i-mahulla, or 
people of the locality to 
enlarge or reconstruct or 
improve, 237. ’ 

Room in a private residence 
set apart for family prayers 
not a wakyf, tb. 

When the parpose of a wakf fails, 
the income may be applicd 
to kindred objects, 239. 

When there are two or more 
wakfs attuched to a mosyue, 
the income of one muy be 
apphed for the benefit of the 
other, when, 241. 

The wakf on a musjid which is 
in ruins and not necded, may 

# be spent on another musjid, 
App. III, 596. 


MOSQUES - 
A ruined mosque may be sold 
for what purposes, 239. 
The materials of oa mosque or 
musjid may be sold, when, 
338, 339. 


MUFTI— 
Duties of, 19. 
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MUJTAHIDS, 11. 
Imams, 15. 
Three orders of, 28, 
Position in jurisprudence of 
the first order of, <b. 
second order of, 7b. 
—— third order of, 29. 


MUSTAMIN— 
. May bequeath property to a 
Mussalman or zimmi, 509. 
May emancipate his slave, ib. 
May make a willin favour of a 
mustamin, 510. 


MUSHAA— 
Definition of, Hanafi Law, 80, 
82. 
Gift of, see gift. 


MUTAZALAS— 
Doctrines of the school of, 13. 


MUTWALLI— 
See Trustce. 


NAZIR— 
Or supervisor may not spend 
any portion of the wakf 
moncy, 263, 274. 


MENTIS — 

Four classes of persons accord- 
ing to Lord Coke, 49. 

Who may take possession of a 
gift on behalf of a person, 
126. 

Capacity of a Innatic to make 
a will, 442, 443, 444. 

Will of an idiot, 444. 

An insane person may not be 
appointed an oxecutor, 5643. 





Who is an orphan so as to be 
entitled to a share in a wakf 
for the orphans of one’s 
kindred, 331. : 


OUT OF POCKET— 

The trustee may recoup him- 
self for necessary expenses 
out ofethe income of the 
wakf, 275. 


PAREN T— 
The power of father to pledge 
the property of a minor, App. 
XII, 6Ol. 
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PARENT— 
A father may sell his infant 
children’s property, when, 

569. 


PARTITION— 

Cestui que trust not entitled 
to, of trust property, 321. 

A house appropriated for the 
residence of certain persons 
cannot be partitioned, 355. 

By a judge of the testator’s 
estate, 565. 

By an executor among heirs, 
566. 


PLEDGE— 

The power of afather or cxecu- 
tor to pledge the property of 
a minor, App. XII, 601. 

Scisin necessary for, (Hanafi 
Law), 69, 70. 

Seisin not necessary for hypo- 
thecation, (Maliki Law), 70. 


PERPETUITY— 

Implied by the mention of threo 
generations in a wakf, 204. 

Usufractuary bequests may be 
made in perpotuity, 531. 

No rule against porpetuitics 
under the Mahommedan 
Law, 1b. 


PERSONAL REPRESENTATIVE 
The executor is also the, of the 
testator, 549. 
See Executor. 


POWERS— 

Of the wiékif, (Maliki Law), 396. 
executor, see executor. 
trustee, see trustee. 
wikif see settlor, scttle- 
ment and wakf. 


PRINCIPLES— 
of construction, 289, et seq. 
of construction according to 
Kazi Khan and Radd, 299. 
of construction according to 
the Alamgiri, 293, et seq. 











PRIVATE JUDGMENT— 
Consecrated by the Prophet, 
25. 
Opinion of Shafei on, 7b. 
—— Malik on, ib. 
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PRIVATE JUDGMENT—& 
Opinion of Ibn Hanbal, on, 25. 
—— Ibn Khaldun, on, 26. 

early Hanafi jurists, on, <b. 


PROCEDURE— 

No special rules of, for esta- 
blishing a ewakf or right to a 
share therein under the Ma- 
hommedan Law, 416. 

Every Mahommedan may suo 
the mutwalli to establish his 
right to a wakf under the 
Mahommedan Law, 429. 

Leave to sue the trustee of a 
wakf, 418—429. 

Leave to sue the trustee neces- 
sary when the trust is of a 
public charitable or religious 
purpose, 429. 

Leave to sue the trustee un- 
necessary in the case of a 
private trust, 430. 

When may one or more trustces 
sue without joining tho 
others in respect of the trust 
estate, 265, 431. 

Some of the trustees or ces- 
tut que trustent may suc on 
behalf of the others with the 
leave of the 3<azi, 431. 

When some of several trustces 
are unwilling to join in suit 
to recover alleged trust pro- 
perty, 431. 

Tho cestui que trust may sue 
without leave, when, 431. 
The cestui que trust may suo 
the trustee for waste or mis- 
application of trust property, 

431. 

Some of several mutwallis may 
maintain or defend a suit on 
behalf of the others, under 
the Mahommedan Law, 432, 
et seq. 


PROPERTY— 

Disposition of, as between Ma- 
hommedans, governed by 
Mahommedan Law, 3. 

Disposition of, valid and effec- 
tive, only when the owner 
Givests himself in his life- 
time of all property rights 
therein, 37. 

Whether ancestral or self-ac- 
quired, right of owner abso- 
lute during lifetime, 7b. 
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PROPERTY— 
No distinction between ances- 
tral and scif-acquired under 
Mahommedan Law, ib. 


PROPHET— 
Binding effect of the oral pre- 
cepts of, 9. 


PROVISO— 
Effect of a, according to ture 
Hanafis, 290. 
According to the Shafeis, 7b. 


PURCHASER— 

In possession of wakf land pur- 
chased from the mutwalli 
liable for mesne profits, 276. 

When purchaser of iwakf pro- 
perty is entitled to remove 
erections or to compensation 
after the sale has been set 
aside, 353, 354. 


RATIFICATION— 
Effect of — of the acts of one 
executor by his co-executor, 


554. 
REPORTS— 
The Conspicuous Reports, 18. 
REVERSION— 
Upon death of the grantor, 


upon determination of the 
period, 132. 
In whom, when a wakf is set 
aside, 354. 
REGULATION— 
Regulation XIX of 1810, 417. 


REVOCATION— 

Express withdrawal of power of 
revocation, docs not destroy 
it, 146. > 

Of gift, abominable but valid, 
(Hanafi Law), 140. 

must be made in appropri- 

ate terms, (Hanafi Law), 142. 

may be made in what 

terms, (Shafei Law), 177. 

effect of the Hanafi Law, 
141, 142. 

—— under a judge’s decree, 
(Hanafi Law), 141, 142. 

by mutualconsent, (Ha- 

nafi Law), 141. 

withont a judge’s decree 

or mutual consent, (Hanafi 

Law), 145. 
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REVOCATION— 

Of gift, as a general rulo invalid, 
(Shafei and Maliki Laws), 
139. 

invalid, under what cir- 

cumstances under the Hanafi 

Law, 143, 144. 

Shiah Law, 
171. 

e ~=— by parents to children, 
when invalid, (Shifei and 
Maliki Laws), 139, 176. 

—— (Shiah Law), 171. 

to a blood-relation within 
the prohibited degrec, in- 
valid (Hanafi Law), 141, 
144. 

—— to relations, when invalid 
(Shiah Law), 171. 

Tilustrations of revocable and 
irrevocable gifts, 145, 146. 

Of gift of a debt, invalid (Ha- 
nafi Law), 145. 

affinity or fosterage, no 

bar to; (UWanafi Law), 145. 

marriage, a bar to, (Ha- 
nafi Law), 144. 

Of gift, acceptance of consider- 
ation, a bar to, (Hanafi Law), 
143, 14:7. 

Contract to sell or pledge the 
subject of a gift docs not 
amount to, (Hanafi Law), 143. 

Power of, remains cven when 
the donor expressly forcgocs 
it, (Hanafi Law), 142. 

, lost when the thing is 
lost, (Hanafi Law). 146. 

An increase to the subject of a 
gift when a bar to, (Ianafi 
Law), 143. 

Any gctual improvement to a 
gift is a bar to, (Hanafi Law), 
147. 

Of gift of an undivided portion, 
valid, (Hanafi Law), 1 17. 

by way of sadkah, invafid, 

(Hanafi Law), 146, 147. 

What gifts are sadkah and irre- 
vocable, (Hanafi Law), 147. 

Of conditional gift, when in- 
valid, {Shiah Law), 173. 

After, the increase or accrction 
to a gift belongs to whom, 
(Shiah Law), 173. 

After, the liability of the donee 

’ with respect to the subject 
of gift, 142. 








140, 169, 
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REVOCATION— 

After, donee not liable for Ioss 
or injury, (Shiah Law), 178. 
When there is an express stipu- 
lation that there should be 
no consideration, in whom is 
the right of, (Shafei Law), 

177. 

If the consideration is obliga- 
tory, the donor may revoke 
the gift upon non-payment, 
(Shafci Law), ib. 


SADKAH— 
Gifts by way of, irrevocable, 47, 
147 


—— (Shéfei and Maliki Laws), 
139. ; 

Irrevocable 
146. 

Cannot be revoked after dcli- 
very of possession, (Shiah 
Law), 392. 

What gifts are, and therefore 
irrevocable, 147. 

Difference between it and Ifiba, 
ab, 

On a child valid, 293. 

and child of a child, 294. 

On childrey, (awlad), 295. 

On sons, os, 

On a son and his children and 
their children for ever, 296. 

On nasil or zureeut, tb. 

illustrations of, ib. 

On children and their nasil, 297. 

Effect of, on referring to the 
death of the maker, 298. 

Of a house to a minor son by 
his father who continues to 
reside theroin valid, when, 
124, 137. 

Gift to a poor or indigent per- 
son is sadkah, irrevocable, 
146. 

To two poor persons, 101. 

To two rich people, a hiba void, 
without partition, 7b. 

For two persons, 290. 


SALE— 

Of the subject of a bequest, 
revocation under the Sh&fei 
and Maliki laws, 528. 

Of wakf property, the chief 
Kazi may direct a, 254. 

Of wakf property, 338, 339. 

ceil property, (Shiah law), 


when complete, 
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SALE— SEISIN— 


Of wakf property, (Maliki law), 
407, 408 


; ; 

Effect of a, by the executor, 
of the tostator’s property, 
567-569. 

By an executor to himself of 
property belonging to a minor 
heir, 569. 

Effect of, by father of infant's 
property, 2b. 

In death-illiness, valid to a third, 
63, 64. 

Of property of which the vendor 
is out of possession, valid, 70. 

Of the subject of a gift after 
delivery of seisin void, (Shiah 
law), 171. 

Of the subject of a gift when 
something has been given in 
exchange for it, void, (Shiah 
law), ib. 

Of subject of a gift valid, if 
gift is iNegal, (Shiah law) 172. 

An inheritance cannot be sold 
by a grandfather for the pay- 
ment of debts, App. X, 600. 

By an executor for the pay- 
ment of debts lawfal. 

App. X, 7b. ~ 
App. XIII, 602. 


SEISIN— 


Under Mahommedan Law, 111, 
et seq. 

How effected, 116, 120. 

Necessary to the validity of a 
gift, 112, 113, 114. 

—— wakf, (Shiah Law), 377. 

(Maliki Law), 405, 406. 

Its nature, (Shiah Law), 377, 
389. 

Validates an imperfect gift, 85, 
86. 

When it should take place 
(Maliki Law}, 406. 

Delivery of, unnecessary when, 
113, 114, 120. 

power to take possession 

equivalent to, 114. 

unnecessary when there 

is on the part of a father or 

guardian a real and bond fide 

intention to make a gift to 

his minor son or ward, 113. 

unnecessary when donce 

is already in possession of 

the subject of a gift, 121. 














Of the donee, must be with the 
permission of the donor, 
(Hanafi Law), 114, 115. 

—— (Shiah Law), 170. 

Who entitled to, a gift to a 
wife, infant, foundling, or- 
phan or person on compos 
mentis, 122, 126. 


Minor may take possession cé 
a gift, when, 126. 

A clause in the wakfnamah. of 
the delivery of, not conclu- 
sivo evidence of the fact 
(Mahki Law), 405. 

Cestut que trust entitled to, of 
wakf property oither person- 
ally or through a trustee, 
(Maliki Law), 408. 

Kabz-ul-kimil or complete pos- 
session, 85. 

Actual, apparently unncessary 
to complete hiva of a mushai, 


SETTLEMENT— 


Voluntary, in fraud of credi- 
tors or mado by a person in 
insolvent circumstances, void, 
56, 

Voluntary, not void because 
made by a person in debt, 57. 

Voluntary, principles applicable 
to, 7b. 

Upon one’s self, valid, 192. 

— (Hanafi Law), 1908. 

invalid (Shiah Law), 378 

et seq. 

(Shafet Law), 410. 

—— and the poor, (Shiah Law), 
384. 

By aman on himself and his 
children and nas/, 314. 

Ona person and his children 
and after them to the poor, 
299. 

On children, 301, 319 et seq. 

On one’s children, (Shiah Law), 
388, 391. 

On infants, 323. 

(Shiah Law), 388. 

On children, what becomes of 
the share of a deceased child 
in the absence of any provi- 
sion in the wakfnamah, 317, 
318, 319. 

In, favour of sons or childron, 


305. 











GENERAL INDEX. 627 


SETTLEMFNT— 


On a child and his children, 
312, et seq. 

a masculine term includes 
the female, 313. 

On children and their children 
(Shafei Law), 412. 

and the poor $816, 319, 
320, 322. 

On sons of A except those re- 
siding abroad, 304. 

to the exclusion of daugh- 
ters illegal, (Maliki Law), 
396, 307. 

In favour of consanguine and 
uterine brothers, 301. 

On wite and children, 287, 316. 

On lineal descendants, 315. 

On one’s own kindred or akriba, 
323-335. 

—— akriba does not include 
wife or widow of the wakif, 
251. 

On kindred residing in a parti- 
cular place, 333. 

On the orphans of one’s kindred, 
331. 

who is an orphan, 7b. 

On the neurest of his Kurabut, 
326. 

On relations gonerally, (Shiah 
Law), 374. 

In favour of one’s poor kindred 
and the poor in gencral, 
287. 

On poor relations, 304, 321 ef 
seq. 

On one’s poor kindred, (Alam- 
giri), 307. 

who are poor and who are 

not, (Alamgiri), 328-329. 

(Kazi Khan), 330. 

° (Radd-ul-mulhtar), 7b. 

On the poor, (Shiah Luw), 392. 

On the poor, children may pur- 
ticipate in the wakf, if they 
become poor, 321. 

On ocighbouars, 333, et seq. 

(Shiah Law), 371, 

For dl or juns, 306, 323. 

For the people of one’s bait or 
honuse,305. 

On ahl, aydl, hasham, and akab, 
307, 

On al, jins, akab, karabatdar, 
zu-karabat, arkan and. ansdb, 
323. 

For debtors or travellers, 308. 


























SETTLE MENT— 


For those who are sdleh (pious), 
324. 

For persons described by a par- 
ticular relationship, (Shiah 
Law), 371. 

For a class of persons, and 
some or all of them reject it, 
292. 

of whom only one is in 
existence, 331. 

On students, niny be made, 227. 

Yor Shiahs, (Shiah Law), 371. 

For momins generally, (Shiah 
Law), 7b. 

For Moslems generally, (Shiah 
Law), 370. 

a harbi or alien enemy 

invalid, (Shiah Law), 369. 

suasalin, valid (Shiah Law), 











ab. 





an apostate invalid, (Shafei 

Law}, 410. 

a@ person for a fixed period 
or for life with an ultimate 
trust for the poor, valid, 
(Shiah Law), 376. 

In favour of non-existing and 
existing objects, (Shiah Law), 
368. 

an unborn child or non- 

existing object, 289. 

objects, (Maliki Law), 395. 

> childron lawful, 225. 

——a child en ventre sa mere, 
(Shafei Law), 410 

For persons between whom and 
the wakif there arc ties of 
patronage, (Shafei Law), 418. 

For two persons and the poor, 
(Shaftci Law), 412. 

For a person iucapable of 
taking possession invalid, 
(Shafei Law), 110. 

In death-illness see Death-ill- 
Noss. 














SET TLOR— 


Kvidence inadmissible to ex- 
plain the settlor’s meaning, 
2538. 

Where words are capable of 
two constructions, the one 
most consistent with the set- 
tlor’s intention must beadopt- 
ed, 2b. 

The intention of the, must be 
scrupulously regarded in 
carrying out the trust, ib. 
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SETTLOR— 


May reserve the profits and 
income of the wakf, (Hanafi 
Law), 279. 

-—— its management for him- 
self, ib. 

e—— to himself the right to 
remove the mautwalli or 
change the property of the 
awakf, 273. 


Cannot deprive the Kazi of his 
powers of interference in the 
management of the wakf, 281. 

May reserve to himself the 
power to exchange, 280. 

to sell, 281. 

to add to, or exclude from, 

the number of the beneficia- 
ries, <b. 

The powers of the wakif, 396 
et seq. 

SHIAHS - 

Sub-sections of, 12. 
difference between them, 











12. 

Establishment of Shiahs 
India, 14, 15. 

SHUYUU— 

Renders a gift invalid, not void, 
(Hanafi Law). 101. 

Renders a gift invalid, when, 
102. 

Device to evade the operation 
of the principle of, (Hanafi 
Law), 101. 


SLAVE— 
Capacity of a, to make a will, 
44.2, 
May be appointed trustee, 247. 
May be appointed executor 
when, 548. 
SOVEREIGN— 
No right to wakf property, 
(Maliki Law), 409. 


SUITS— 
See Procedure. 


SUKNA— 
Under a grant of, in general 
terms, the grantee cannot 
transfer his rights, 131, 132. 


SUNNIS— 

Divided into 4 schools, 5. 
chief differences between 
them, 15. 


in 
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SUNNIS— 
Doctrine of, based upon tradi- 
tion, 9. 


SUPERVISOR OR NAZIR— 
Has no power to spend any 
portion of the wukf money, 
274. 


SURETY— 
See Debt. 


TAHLIL— 
The doctrine of, 108, 104, 105. 


TESTATOR — 
Capacity of, 442. 
Must possess a disposing mind, 
44-4. 
See Will. 


TENANCY — 
In common in wakf, 291. 


TERMS— 
Ismuilyas, 12. 


TOWLIUT— 
Law relating to, see Trustce. 


TRUSTEE— 

Wakif or settlor himself, when, 
2-45. 
Exccutor, when, 253. 

(Kazi Khan), 278. 

Appointment of, does not cease 
on the death of the wikif 
when no time is mentioned as 
to its duration, 201. 

contrary to the terms of 

the walkf or the conditions laid 

down by the wakif, is inva- 

lid, 261. 

sanction of the judge 
necessary for, when appoint- 
ment mude by bencficiarics, 
(Kazi Khan), 274. 

—— the right of, in whom, 
251 et seq. 

primarily, with the wiakif, 
245, 251. 

Who may appoint, when the 
wakif has made no appoint- 
ment, 245, 251, 254. 

when the power of ap- 

pointment is given to the 

children of the wakif, some 

of whom are minors, 253. 

whore there are no rules 

Yaid down for succession to 

the office of, ib. 
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TRUSTEH— 


Last trustee or mutwalli may 
appoint his successor, when, 
254. 

(Kazi Khan), 260, 275, 276. 

a substitute when tem- 
porarily disqualified, 250. 
ewa— when his powers are 

general, 257, et seq. 

may appoint an agent, 258. 

Who may appoint tho muczzin 
and imam to a mosque, 262. 

Qualifications for office of, must 
be major and possessed of 
understanding, 247. 

freedom and Islam not 
necessary for, ¢b. 

Qualifications and duties of, 
(Shafei Law), 414. 

Who may be appointed, 246. 

women may be, whon, ¢b. 

a wakif may appoint him- 

self or any other person, 251. 

when a class is specified, 

the person answering to the 
description, tb. 

preference must be given 
to the members of the wakif’s 
family over strangers for the 
office of, 256. 261. 

A stranger may be appointed, 
when, 256, 257. 

Which of a class may be ap- 
pointed, where intelligence 
and excellence are required, 
262, 263. 

Removal of, breach of trust, 
misfeasance and the ‘lke 
causes’? may require the, 245, 
246, 248, 264. 

by the wakif, only when 
he has reserved the right to 
do so, 2600, 

Must observe the conditions in 
the wakfnamah, 240. 

keep a clear distinct ac- 

count, 269. ” 

ascertain tho practice of 
his predecessor in office, when 
the directions of the wakif 
cannot be ascertained, (Kazi 
Khan); 275. 

Cannot resign tho office with- 
out the permission of the 
Kazi, 249. 

May assign his office wheu his 
powers are genoral, 250, 259, 
App. VIII. 


80 



































TRUSTER— 


Liable for loss sustained 
through his wilful neglect, 268. 

-—— debts contracted for the 
wakf, unless they are autho- 
rized or for necessaries, 268. 

(Kazi Khan), 275, 276. 

incumbrances on the wakf 
property, 268, 269, 275. 

May not mako disbursements 
without the knowledge of 
the nadzir, who is placed over 
him, 264. 

May fix the allowance or sala- 
rios if exprossly empowered 
to do so, 266. 

increase the allowance or 

salarics, when, 267. 

pay salaries which are due 
to the heirs of a deceased 
imam, 266. 

-—— pay the allowance of a 
student who has been abscnt, 
when, 266. 

pay himself ont of the in- 
come of the wukf property, 
advances made for the protec- 
tion of its intcrests, 269, 275. 

The salary of, how fixed, 267. 

When muéwalli may lawfully 
take the allowance reserved 
for the trustee, (Shiah Law), 
881. 

Tho wakif, when trustee, may 
take the allowance reserved 
for the trustoe, (Shiah Luw), 
ib. 

May employ the income of the 
wakf, for what purposes, (Kazi 
Khan), 275. 

May erect buildings on the wakf 
lands, 271. 

vrant leases, for what 

terms, 26-4, 269. 

(Kazi Khan), 277. 

a— of wukf lands, for what 
period, 350 (see lease). 

reward the finder,if poor, 
of a treasure belonging to 
the wakf, (Kazi Khan), 276. 

Cannot sell trust property,( Kazi 
Khan), 276. 

Can sell wakf property only 
when the power of sale is 
expressly reserved, 338. 

May purchase property out of 
tho wakf funds and may sell 
or exchange the same, 266. 
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TRUSTEE— 


Effect of acknowledgment by, 
that another person is mut- 
walli instead of himself, 300, 
(see also wakf, settlements 
and sadkab.) 


DSULI— 


Doctrine of, 14, 80. 


WAKF— 


Definition of, — 179, 183. 

(Shiah Law), 356, 361. 

we—— (Maliki Law), 393. 

w—— wakfs for mas&lih-i-amma 
or public trusts, 178, 430. 

eee Quasi-public wakfs, 179. 

private wakfs, ib, 

difference between wakf 
and vow, 191. 

Three kinds of, 178. 

according to Shaikh Imam 
Abid Bakr, 340. 

Testamentary, revocable, 203. 

Discretionary, lawful, 278. 

The three legal effects of — 
(M4liki Law); ‘407. 
w-———- HKxceptions to, 

Law), ib. 
Jaiz or obligatory, when, App. 
IV, 597. 
Wakf property, non-heritable, 
(Maliki Law), 409. 
Constitution of, 183. 
w—— (Shiah Law), 356. 
em (Maliki Law), 404, et seq. 
—— (Shifei Law), 411. 
according to Kazi Khan, 














(Maliki 





-——no essential formality or 
express phrase requisite for, 
183. 

we COnSignment to mutwalli 
unnecessary for, 272. 

established by reputation, 
308 et seq. 

wa—— may be established with- 
out any evidence of the 
wAakif’s declaration, App. IX, 
699. 

mere withdrawal of land 

from tho Bait-ul-mal or de- 

claring it'rent-free not suffi- 
cient for, 286 note. 
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WAKF— 


Cd 


Words by which it is or is not 
completed, 186. 


Effect and meaning of the word 
sadkah combined with wakf, 
ib. 

Effect of the word wakf without 
sadkah, 187. 


The word wakf is sufficient by 
itself, 189. 


Particular cases where other 
expressions suffice, 190. 


Words and expressions that are 
sufficient, 209-212. 


Form of wakf of lands dedicated 
for a mosque, 212. 


A grant to a person to provide 
means of subsistence to an- 
other, when a wakf, 349. 


Conditions, relating to the set- 
tlor, 191, 192, 198. 


-—— relating to the 
(Shiaoh Law), 366. 


capacity of the waAkif, 
(Maliki Law), 394, 395. 


wakif, 





o——- a non-Moslem may make 
a wakf if he fulfils the neces- 
sary conditions, (Maliki Law) 
895. 

-——— a non-Moslem cannot 
make a wakf for a mosque, 
(Maliki Law), ib. 

The subject matter of the 
wakf must be the property 
of the wakif or settlor at the 
time of making it, 199. 


a==—SOme consequences of this 
condition, 200. 


qualifications of this con- 
dition, ib. 





w——- the entire subject-matter 
of the wakf need not be in 
the actual possession of the 
settlor at the timo of the 
appropriation, 200. 


~—— the property neod not be 
entirely free from the right 
of others, 201. 
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WAKF— 


© 

















Conditions, seisin, a necessary 
condition to the validity of a 
wakf, when, (Shiah Law), 
877. 

delivery of possession ac- 
tual or constructive neces- 
sary to constitute a valid 
wakf, (Shiah Law), 361, 362. 

—— that the settlor is under no 
inhibition, 202. 

is not mariz, or suffering 

from mortal illness, 7b. 

four conditions relating to 
the subject of a wakf, (Shiah 
Law), 364. 

—— the subject of the waif 
must not be uncertain, 204. 
that the wakf is not con- 

tingent, ib. 

examples of a contingent 

wakf, 1b. 

may not be subject toa 

contingency, 336. 

must not depend upon a 

contingency, (Shiah Law), 

note 1, 375, 377. 

invalid, when dependent 

on a contingency that may 

never happen, (Shafei Law), 

412. 

four essential requisites 
for validity of, (Shiah Law), 
375. 

-——— two conditions necessary, 
(Maliki Law), 404. 

perpetuity not an csscn- 

tial condition, (Miliki Law), 

407. 

mention of three genera- 

tions equivalent to perpe- 

tuity, 315. 

— acceptance necessary for 

completion of, (Shafci Law), 

411. 

there must be no rescrva- 

tion of a power to sell, 135. 

the wakf must be free 

from option, 7b. 

perpetuity is a necessary 

condition, 206. 

the ultimate object must 
be one that cannot fuil, 
207. 

Cestui que trust, conditions re- 
lating to, (Shiah Law), 568. 
Conditions to which it may be 

subject, 336 et 



































WAKF— 


Not subject to the right of 
private ownership, (Shafei 
Law), 413. 

Invalid, without an object, 
(Shafci Law), 412. 

The mutwalli must observe 
conditions in the wakfnamah, 


With power to add to tho bene- 
ficiaries of the wakf or their 
interest therein, 240. 

Condition in a, that mutwalli 
must not appoint his suc- 
cessor by will, valid, 273. 

With reservation of the income 
and profits thereof to the 
wikif, 280. 

With power to exchange the 
avakf property for other pro- 
perty, 280. 

With a condition of exchange 
lawful, 344. 

when the exchange ts once 
made it cannot be exercised 
again unless such intention is 
expressed, 344. 

With the reservation of power 
to sell, 280. 

to exclude from or add to 

the number of the beneficia- 

rics, 281. 

to exclude any person 
from the benefit thereof, 
(Shiah Law), 388. 

Wakif may exclude what per- 
sons from the benefit of the, 
(Maliki Law), 397. 

The wakif may declare the 
order under which the bene- 
ficiaries are to take, (Maliki 
Law), 397, 409. 

A deed of trast with a pro- 
vision excluding the opera- 
tion of Mahommedan Law 
treated as a wakf, 802. 

No condition in a, will deprive 
the Kazi of his power of in- 
terference in the manage- 
ment of awakf, 281. 

Contradictory provisions in a 
wakfnamah, 300. 

With discretion to the trus- 
tees, 333. 

With right of selection, 345, 
346. 

Subject to a prohibition, 347, 
348. 
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WAKF— 


How far the wakif may reserve 
for himself any intcrest in 
the trust property, (Shiah 
Law), 382. 

With a condition that the wa- 
kif’s debts should be paid out 
of the income of the wakf, 
(Shiah Law), 383. 

With a condition that the pro- 
perty should return to the 
wikif in case of necessity, 
(Shiah Lsw), 388. 

With an option on tho part of 
the wikif, 336, 337. 

With an optional condition, in- 
valid, 412. 

Conditions in a wakf must be 
observed, (Shafei Law), ib. 
The wakif may reserve for him- 
self the administration of the 

awakf, {Shafei Law), 414. 

Rules relating to tho devolu- 
tion of family wahkfs in the 
absence of express provisions 
in the wakfnamah, (Maliki 
Law), 398 et seq. 

With a provision that the right 
of representation should be 
admitted, (Mauki Law), 398. 


With a provision that devolu- 
tion shonid be per capita, 
(Maliki Law), 398. 

that division be according 
to sex, (Maliki Law), 399. 

Men and women take equally 
when their shares are not 
fixed, 399 et seq. 


A superior line excludes a lower 
line in the same _ branch, 
(Maliki Law), ib. 

When one of the beneficiaries 
dies without issue, the share 
devolves upon whom, (Maliki 
Law), 401. 


By a person in dcath-illness, 
see Death-illness. 


What may or may not be the 
subject of a wakf, (Shafei 
Law), 410. 

be the subject of a wakf, 
(Maliki Law), 403, 404. 

Properties purchased with the 
proceeds of the wakf form 
part of the wakf, 275. 








WAKF— 


Immoveable property may be 
the subject of a wakf, (Ma- 
liki Law), 403. 

What kinds of moveable pro- 
perty may be the subject of, 
(Hanafi Law), App. I, 595. 

Of moveable property lawful, 
(Maliki Law), 403. 

—— of every kind except alig 

ments or odoriferous plants 

lawful, (Shafei Law), 410. 

that forms the snubject- 
matter of human transaction 
valid, 213. 

Of dirhems and dinars (actual 
moncy) valid, vb. 

Of money, (Shiah Law), 365. 

Of a dayn or thing indetormi- 
nate or of |{profits, (Shiah 
Law), 365. 

Of things capable of being 
weighed or measured, valid, 
if customary, 215. 

Of warm clothing for the poor, 
valid, 217. 

Of copper and other utensils, 7b. 

What is included inthe wakf 
of a mansion, 7b. 

Buildings and trees included 
in a wakf of land, tb. 

but not the fruits on the 
trees nor a growing crop, 1b. 

Right of water or way and 
mills included in a wakf of 
land, 218. 

Of mushaa lawful, ib. 

or an individual share, 

(Shiah Law), 366. 

lawful, (Shafei Law), 410. 

Of a moiety of a hammdm, valid, 
220. 

In death-illness valid to one- 
third, 7b. 

Of lands and houses held joint- 
ly by two persons and of 














~ ghares therein, ib. 


Of buildings without the land 
lawful, 222. 

Of trees standing on the ground 
with the soil, valid, 7b. 

Of Iand subject te a lease or 
mortgage, valid, 7b. 

Of iktadt (jagirs’, unlawfal, 223. 

Of public lands by the Sultan for 
the public benefit, valid, 224. 

—— in favour of his childron 
invalid, 7b. 
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WAKF— 


From the Bait-ul-m&al for the 
public benefit valid, 224. 

Of a mansion for ghazis, 243. 

pilgrims, 7b. 

Erections on wakf lands by tho 
mutwalli or any other por- 
son, 271. 

Leases of wakf property, see 
leases. 

A fractional sharo of a parti- 
cular property may be mado, 
(Maliki Law), 404. 

Future property may be the 
subject of, (Maliki Law), tb. 
For what persons and objects 

a wakf may be made, 225. 

—— Maliki Law, 395, 396. 

The object of a wakf depends 
on custom, 305. 

For digging graves for the poor 
and providing shrouds valid, 
209. 

For sinful purposes invalid, 
(Shiah Law), 370. 

For an unlawful purpose in- 
valid, (Sh&afoi Law), 410. 

For payment of the debts of 
the wakif or for other pur- 
poses beneficial to him, 342— 
345. 

For an indeterminate object, in- 
valid, (Shiah Law), 374. 

For a good or charitable pur- 
pose generally, (Shiah Law), 
372—374. 

For a musjid, (Shiah Law), 390. 

which becomes ruined, 
(Shiah Law), 391. 

For mosques and matters con- 
nected therewith, see mosques. 


For 1 cemetory, see Cemetory. 


For aqucducts, wells, cisterns, 
see Cisterns. 


Of a road or way, see Way. | 

In the way of God or for a 
pious purpose that the wikif 
may derive a benefit there- 
from, (Shiah Law), 387. 

How theincome of a wakf is to 
be applied, 226, 232, 276. 

when its object does not 
exist or has ceased to exist, 
286. 

When there are two wakfs for 
the same purpose, the in- 











WAKF— 
coma of one cannot be ap- 
plicd for the other, 241. 

When there are several wakfs 
for one mosque, the mutwalli 
may apply the income of ono 
for the benefit of another, 242. 

Application of the proceeds of 
the wakf property, 231. 

For a maslahat that has ceased 
to exist how applied, (Shiah 
Law), 372. 

Application of a wakf when tho 
decd creating it is lost and 
the condition and the mode 
of its disbursements are un- 
known, 265. ; 

Mode of disbursement when 
proof of custom is wanting, 
354. 

For a musjid or reservoir, which 
is in ruins and not needed, 
may be spent on another 
musjid or reservoir, App. IIT, 
596. 

On ono’s self, children etc., see 
Settlement; see Sadkah. 

When the Kazi may order the 
sale of tho wakf proporty, 
231. » 

When may a wakf property be 
sold, 338, 339. 

(Shiah Law), 392. 

(Maliki Law), 407, 408. 

Alicnation of wakf property, see 
Alienation. 

Reversion to the nearest rela- 
tives of the founders when 
the wakf fails, (Shafci Law), 
All. 

Formally created by a person 
sui juris without any reason 
to suppose fraud or unduo 
influence will not be set aside, 
194. 

May be sect aside on legal 
grounds, 354. 

May not be set aside when 
created by the Sovereign, 355. 

When a wakf has been set aside, 
the property reverts to the 
grantor or his heirs and in 
their default goes to the 
Bail-ul-mal, 7b. 

When effect is given to a dedi- 
cation in the way natural to 
it, the wakf is complete and 
irrevocable, 235. 
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WAKF— 

Irrevocable withont reserva- 
tion of an express power at 
the time of making it, 241. 

Property once transferred to a 
mutwalli cannot be given to 
another by the wakif without 
@ special power todo so re- 
served in the wakfnamah, ib. 

Of land for the building of a 
mosque irrevocable, 242. 

Irrevocable when all conditions 
are complied with, (Shiah 
Law), 362. 

Cannot be altered when, once 
made, (Maliki Law), 407. 

The character of a wakf ex- 
pressly declared is not chang- 
ed by the introduction of 
bil of gift, (Shiah Law), 
357. 

Meaning of words and expres- 
sions in a wakf, see Words. 


WAKIF— 
See Settlor. 
WASIUT— 
See Bequests. 
WAY— 
How a road o1° way is made 
public, 243. 


Leading to a mosque may be 
repaired with the funds of 
the mosque, when it becomes 
dilapidated, 339. 


WIFE— 
Minor, custody of, husband not 
entitled to such custody, but 
not illegal, 126. 


WELLS— 
See Cisterns. 


WILL— 

Definition of, 439. 

Lawful under Mahommedan 
Law, 436, et seq. 

Distinction between a disposi- 
tion by will and that inter 
atvos, 440. 

Distinction between a contin- 
gent—in writing and one 
made verbally, 441. 

Distinction between a gratui- 
tous disposition on deathbed, 


or in contemplation of death, 


and the acknowledgment of 
a liability, 450. 
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WIiLL— 


Constitation of, 439, 440. 

May be conditional or contin- 
gent, 441. 

Who may make a, 442. 

Who may make a, (Shafei Law), 
582. 

Difference of religion betwecn 
testator 'and Jegatce not in- 
capacity, 457. 

Capacity of a slave to make a, 
442. 


ee, of an insane person, 
, 443, 444. 

A disposing mind, what is meant 
by, 444. 

Capacity of a person suffering 
from death-illness, (Hanafi 
Law), 444, 446. 

Capacity of a person in death- 
illness, (Shiah Law), 447. 

Effect of testamentary disposi- 
tion by a person in death- 
illness, 448, et seq. 

Capacity of an infant, (Shiah 
Law), 453, 

Capacity of an infant, (Hanafi 
Law), 454. et seq. 

Capacity of an infant, (Maliki 
and Shafei Laws), 454. 

Capacity of infants, difference 
between the Hanafi and Sha- 
fei Law, 406, 455. 

Capacity of a person condemned 
to death for an offence, 457. 
By a Moslem who subsequently 

becomes an apostate, wb. 

Of an insolvent person, 458. 

(Shiah Law), 459. 

Of 7a for secular purposes, 
507. 

Of zimmi, for four kinds of 
purposcs which are not secu- 
lar, ib. 

By a zimmi residing in Mussul- 
man territory in favour of a 
hostile infidel, invalid, 510. 

By a Mussulman or zimmi in 
favour of a mustamin, valid. ib. 

May be made for any lawful 
purpose, 459. 

A person may will away his 
entire property when there 
are no heirs, 466. 

In favour of an alien infidel ac- 
cording to all the schools, 
468. 

How proved, 541 note. 
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WILL— 
Revocation of, may be made at 
any time, 525. 
-—— may be expressed or im- 
plied, 525. 
how made, 525 et seq. 
how made, (Shafei Doc- 
trine), 591, 592. 


WOMEN— 
© May be appointed trustee, 246. 
When appointed trustec, may 
appoint a substitute, 250. 
May not be appointed when 
the trastee has to perform 
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WOMEN— 
religious duties in connection 
with the wakf, 246. 


ZIMMI— 

Will of, 507. 

Cannot bequeath more than a 
third of his cstate to a 
stranger or heir, 510. 

May will in favour of an infidel 
of a different persuasion, 510. 

While resident in Mahommedan 
territory, may not will in fa- 
vour of an hostile infidel, 510 

May make a will in favour of a 
mustaémin, 610, 


